, I el 


the District Court of the United States 
For the District of Columbia 
zs j 
united States of America on the relation 
of Twentieth Century-Fox F4lm Corporation, 


a corporation, lil) West 56th Street, 
New York, Ne Weg 


—— ~n 


AtLaw | 
No. 89,881 


vs. 


Clement L. Bouve as HKegister of Copys., p 
rights, Library of Congress, Was hington'’, a & 











D. C. ; . # z L- M4 
A : yk 1 a 
my CHAP; , ) hy) 1 pre 
Defendant's Exhibit A> Pi Do 1 17" 
oh “4s Clans 1 pe 
Viaae Rok _| 1 1 
“ 
Notary Public | : « 
HERFIsourg TSlegrapn, HAFYIsDUry, Fa. Tn ae 5 ce Si 
Movie Whirl, MN. Y. C. (Canadian Mag.) rd 3) a 
County Leader, Clayton, Mo. 3/16/38 1." 1.* 
Hookley County Herald, Levelland, Texas 3/21/38 y 
Boston Globe, Boston, Wass. 3/2/33 i 1 # 
Daily Journal, New Ulm, Minn. 3/23/38 a 1 * 
Leader Post Newspaper Co., Regina, Sask. paves 2 a 1 * 
Neighborhood News, St. Louis, Ho. 3/22/38. 1" 5 
Cleveland Fress, Cleveland, Ohio 3/23/38 4.3 : 
Roswell Daily Record, Roswell, tiew Mexico 3/28/33 > er, 1 3 
Portsmouth Star, Portsmouth, Virginia 3/25/38 1" > 
Charlotte Obgerver, Charlotte, N.C. (received mats from Exchange) - 
North Platte Daily Telegraph, N. Platte, Nebr. 3/13/38 1" 1 8 
Corbin-Times-Tribune, Corbin, Ky. 3/30/38 1 4 1 0 By 
Cincinnati Post, Cincinnati, Ohio (mats placed through Exchange) 2aRT 
Banner, Courier, Oregon City, Oregon A/u/ 1" a eae 
Daily People's Press, Owatonna, Minn. 3200 ls 4: 
Hastings Tribune, Hastings, Nebr. “""" 4/13/38 1.8 1 a 
Dayton Herald, Dayton, Ohio (serial starts) P 4/18/38 a 1 a: 


(Sunday, April 24, 1938) 


We also have had requests for 98 sets of the 20 chapter version of the serial 
eng a and exchanges but we do not know in which newspapers they placed 
serial. . 


# The dates given herewith are the dates on which we sent the mata and proofs to 
the newspapers. We do not have a record of the starting dates of the serial 


in the papers, except in the following cases. 


Cleveland Press = Thursday, March 13, 19 








InN OLD CHICAGO 
Twenty Chapter Version 


Newspapers 
Name of Newspaper 
Los Angeles Daily News xsee- 2 : 
‘ews Leader, Richmond, Virginia 3 1 th 
Torld Herald, Omaha, Nebr, 3/14/38 1” 1 
ocranton Tribune, Seranton, Pa, 3/14/38 1" oe 
Dearborn Daily Herald 3/15/38 14 7 # 
Salida Record, Salida, Colorado 3/15/38 1" 1" 
Grant County Herald, Lancaster, Wisc. 3/15/38 1 * 1 
Winsted Evening Citizen, Winsted, Conn, 3/15/38 s * z * 
brandon Sun, Brandon, Manitoba, Canada 3/15/38 1" L % 
Harrisburg Telegraph, Harrisburg, Pa. 3/16/38 t dee 
Movie Whirl, N.Y. C. (Canadian ilag.) 3/16/ 1* = 
County Leader, Clayton, Mo. 3/16/38 1 * 1 * 
“ookley County Herald, Levelland, Texas 3/21/38 1 
Boston Globe, Boston, Mass. 3/21, 1 * i * 
Daily Journal, New Ulm, Minn. 3/23/38 14 1 * 
Leader Post Newspaper Co., Regina, Sask. 3/22/' 1 1" 
Neighborhood News, St. Louis, Ko. 3/22/38 1" 1" 
Cleveland Fress, Cleveland, Ohio le 3 i * 
Roswell Daily Record, Roswell, New Mexico 3/28/38 1 * x 3 
Portsmouth Star, Portsmouth, Virginia 3/25/38 i ® a 2 
Charlotte Obeerver, Charlotte, N.C. (received mats from Exchange) 
North Platte Daily Telegraph, N. Platte, Nebr. 3/13/38 i * 1 * 
Corbin-Times-Tribune, Corbin, Ky. 3/30/38 i * z * 
Cincinnati Post, Cincinnati, Ohio (mats placed through Exchange) 2S 
Banner, Courier, Oregon City, Oregon 4/11/ 1." 1a 
Daily People's Press, Owatonna, Minn. 4/14/38 Li » 3 
Hastings Tribune, Hastings, Nebr. “"“~ 4/13/38 1 2 e 
Dayton Herald, Dayton, Ohio (serial starts) P 4/18/38 1." % * 





(Sunday, April 24, 1938) 


We also have hed requests for 98 sets of the 20 chapter version of the serial 
from theatres and exchanges but we do not know in which newspapers they placed 


the serial, 


# The dates given herewith are the dates on which we sent the mats and proofs to 
the newspapers. Ye do not have a record of the starting dates of the serial 
in the papers, except in the following cases. 


Cleveland Press = Thursday, March 13, 1938 
\ —-csbayton Herald = Sunday, April 24, 1938 


IN REPLY QUOTE FILE 


Dist. Ct. of U. S. for D.C. 


L to 


U. S. Ex. rel 20th Century-lox Film Corp. 


April 13, 1927. 
v. Bouve, Register of Copyrights, a ; 
Law No. 89,881 ; 


DEFENDANT'S EXHIBIT "B" 


pplication for regis- 
im Governor Alfred E. 
You make affidavit 
bril and you file two 







It is a serious question whether the Copyright Office is em- 
powered by law to accept proof copies as the deposit required for 
registration of a book. It is, moreover, a question from the stand- 
point of the copyright owner whether such a deposit is advisable. You 
have presumably set up a claim of publication for this letter with 
the copyright notice by such action as has been taken by you on the 
eighth of April. Would it not be preferable to stand on this ection 
as setting up the claim of copyright and make registration fo) « A= sb 
the publication of the regular edition of The Atlantic Monthly con- 
taining the letter? The filing of your application and the proof 
copies will, of course, be a matter of record here in accordance with 
this correspondence, but we hesitate to make the actual registration 
requested, at least: until we have been informed that you have fully 
considered all the aspects of the case. 


No remittance was sent with this application to cover the regis- 
tration) fee. The sum which is held to your credit in the Copyright 
Office was deposited by you expressly for the purpose of making regis- 
trations of the periodical end we should have your authorization to 


draw upon it for the registration here in question, if you decide to 
make it. 


I of 
Enclosures vee 


uly yours 
Form A=5 


Cig 
a (imal 10, mS, ALYY oy , 


Register of Copyrights; 
The Atlantic Monthly Company,. (/ 
8 Arlington Street, 
Boston, Mass, 


P.Se You will of course be awar 
seperate registration of a con 
one copy of the 
meet your needs 
one copy of the 
Smith's letter. 


e that the law provides for 
tribution to a periodical on deposit of 
periodical and if you feel that such registration would 
you may file an application on Form A=5 enclosed with 
issue of the Atlantic containing Governor Alfred EB. 








“OFFICE OF THE 
REGISTSS OF COPYRIGHTS 


_ LIBRARY oF CoNGRESS NO. 
COPYRIGHT OFFICE 
epee MPN iis (cuge), | April 13, 1927. 


Gentlemen: 


The Copyright Office has received your application for regis- 
tration of "Catholic and Patriot", a letter from Governor Alfred E. 
Smith, to be published in The Atlentic Monthly. You make affidavit 
thet publication took place on the eighth of April and you file two 
proof copies of the letter. 


It is a serious question whether the Copyright Office is em- 
powered by law to accept proof copies as the deposit required for 
registration of a book. It is, moreover, a question from the stand- 
point of the copyright owner whether such @ deposit is advisable. You 
have presumably set up a claim of publication for this letter with 
the copyright notice by such action as has been taken by you on the 
eighth of April. Would it not be preferable to stand on this ection 
as setting up the claim of copyright and make registration only after 
the publication of the regular edition of The Atlantic Monthly con- 
taining the letter? The filing of your application and the proof 
copies will, of course, be a matter of record here in accordance with 
this correspondence, but we hesitate to make the ectuel registration 
requested, at least. until we have been informed that you have fully 
considered all the aspects of the case. 


No remittance was sent with this application to cover the regis- 
tration fee. The sum which is held to your credit in the Copyright 
Office was deposited by you expressly for the purpose of making regis- 
trations of the periodical and we should have your authorization to 
draw upon it for the registration here in question, if you decide to 
make it. 


Enclosures very ye 


uly youre Xx 
Form A#5 GA 
<— eee iL Ka al. 
——e 


=e Register of coer 
The Atlantic Monthly Company,. di 
8 Arlington Street, . 
Boston, Mass. 


P.Se You will of course be aware that the law provides for 
seperate registration of a contribution to a periodical on deposit of 
one copy of the periodical and if you feel that such registration would 
meet your needs you may file an npplication on Form A@5 enclosed with 
one copy of the issue of the Atlantic containing Governor Alfred E. 


Snith's Miter 


IN REPLY QUOTE FILE © 


a eee 


Dist. Ct. of U. S. for D. C. 


U. S. Ex rel. 20th Century-Fox Film Corp. 


v. Bouve, Register of Copyrights 
Law No. 89,881 ae 
DEFENDANT'S EXHIBIT 12 Cap UUy 2 Sp 
Lé9 . (Wp 
ley, 
, len 





C. L. Bouve, Esq. 
Register of Copyrights, 
Washington, D.C. 


Dear Mr. Bouve: 


pu U 
M CORPORATION 


REET, NEW YORK 
ES OF THE WORLD 
RESS, FOXFILM-NEW YORK 


SIDNEY R- KENT 
PRESIDENT 


juary 21, 1937 
JAN 22 1937 


Fol 
» 
& 
/ Be en, 
Uf / <x 
Cy, “hy cae 
ATs) 9 cw) 
“MS 2, oS Ser 
6 hy 
“8 R aD 
v7 > </ 
Sy % 
CH hy 7, 


RE: TRUST 


I am enclosing herewith corrected 
application for the registration of the serialization 
of the motion picture "LLOYDS OF LONDON". 


Please accept my thanks for calling 


this error to my attention. 


Very respectfully yours, 


Cn I 
ee e/a ean ane 


EDWIN P.KILROE 


sl 
enc. 


_@ 


oa 


JOSEPH M.SCHENCK 
CHAIRMAN OF THE BOARD 


IWENTIETH CENTURY-FOX FILM CORPORATION 


& 
poh | 


SIDNEY R.KENT 
PRESIDENT 


HEAD OFFICE 444 WEST S614 STREET, NEW YORK 
BRANCHES IN ALL PRINCIPAL CITIES OF THE WORLD 


TELEPHONE COLUMBUS 5-3320 


C. L. Bouve, Esq. 


Register of Copyrights, 


Washington, D.C. 


Dear Mr. Bouve: 


CABLE ADDRESS, FOXFILM-NEW YORK 


January 21, 1937 


ahs) 
LEY * 
me 


RE: TRUST ; 


I am enclosing herewith corrected 
application for the registration of the serialization 
of the motion picture "LLOYDS OF LONDON". 


Please accept my thanks for calling 
this error to my attention. 


sl 
enc. 





Very respectfully yours, 


E ‘2 
Cee 


EDWIN P.KILROB 


—c_Cw 7a, 


Dist. Gt. of U. S. for D. 6. 


U. S. Ex rel. 20th Century-Fox Film Corp. D4 az 
v. Bouve, Register of Copyrights, 
Law No. 89,881 7, 
February 19, 1937 fp, @ 
& f L | G, ~% G Me a 
DEFENDANT'S EXHIBIT 12 13) | yp ~ A) 
Ohi 3 é oe 
oy UL 1949 “by +> 
ARLES p 8 led to your applicatsort/ 
TB Hany 


Corporation for "Lloyds ’%, 
g ¢ 


Heng of the motion picture 


Sie Copies Geposlted consist of proof sheets covering the 
nineteen chapters of the complete story, and these are presumably 
intended to run serially in newspapers or magazines. It vould seem, 
therefore, that the normal precedure would be to register az a con 
tribution after publication has taken place in the seriodical in ac- 
cordance with Section 12 of the Aet, which exoresaly provides that 
if the work be a contribution to a periodical, there shall be de- 
posited "one copy of the issue or issues containing such contribution" 
accompanied by a claim of copyright (applicetion) which may con- 
veniently be filed by means of form A5. You will observe also thet 
Section 12 provices that the application shall be accompanied by 
copies of the issue or issues of the seriodical itself in which the 
story hes apvecred, end not merely proof sheets. 


Hovever, the copyright notice at the «end of each continued 
chapter is cefective. in each case the symbol C)is used, and the 
year date only appears in the notice applied to the last five chap- 
ters. The Copyright Act orovides in Section 18 that the notice shall 
consist of the sord "Copyright" or the abbreviation "Copr.," accom 
panied by the name of the copyright omer, "and if the work be ea 
printed Literary, musicel, or dramatic work, the notice shall include 
aiso the year in which the copyright was secured by publication,® 
The Section goes on te provide that the symbol @)accompanied by the 
initials, monogram, mark, or eyubol of the copyright oreprietor, shall 
only be applied in the case of works specified in subsections F to K 
of Section 5 (maps, works of art, prints, photographs, ete.). If, 
therefore, these chapterz have already been separately published 
with insdewuate notice, thers has beon failure to comply with the pro- 
visions of the Act, anc it ia only upon such compliance that the 
Register is authorized to issue the certificate of registration under 
Section 10, 


Very truly yours, 
Enclesures Form A5 


Register of Copyrights 


ur, Edwin P. Kilroe, 

Twentieth Century-Fox Film a 
444 West S6th Street, 

New York, New Yorks 


f 


s Pe 


‘udp! 
4 
& 
$ 
February 19, 1937.7  € 
G U *& 
UV» Se Ww 
Dear Kr. Kilroes “ Sm, * eo 
Z ro, 


ly personal attention has been called to your applicatior/, 
in behalf of the Twentieth Century-Fox Film Corporation for "Lloyds fy, 
of London" by Peter 2. Kyne, being the story of the motion picture “ 
produced under the same title. 


The copies deposited consist of prool sheets covering the 
nineteen chapters of the complete story, and these are presumably 
intended to run serially in newspapers or magazines. It would seem, 
therefore, that the normal procedure would be to register 63 & Cone 
tribution after publication has taken place in the periodical in ac~- 
cordance with Section 12 of the Act, which expressly provides thet 
if the work be a contribution to a periodical, there shall be de- 
posited "one copy of the iasue or issues containing such contribution™ 
accompanied by a claim of copyright (application) which may con- 
veniently be filed by meuns of form A5. You will observe also that 
Section 12 provides that the application shall be accompanied by 
copies of the issue or issues of the seriodical itself in which the 
story hes apseared, end not merely proof sheets. 


Hovever, the copyright notice at the end of each continued 
chapter is defective. In each case the symbol @)is used, anc the 
year date only appears in the notice applied to the last five chap= 
ters. The Copyright Act provides in Section 1$ that the notice shell 
consist of the word "Copyright" or the abbreviation "Copr.," accoa= 
panied by the name of the copyright omer, “and if the work be e 
erinted literary, musicel, or dramatic work, the notice shall include 
also the yeur in which the copyright was secured by publication.” 2 
fhe Section goes on to provide that the symbol @accompanied by the 
initials, monogram, mark, or symbol of the copyright proprietor, shall 
only be applied in the case of works specified in subsections F to K 
of Section 5 (maps, works of art, prints, photographs, etce). If, 
therefore, these chapters have already been separately published 
with inadequate notice, there hes been failure to comply with the pro- 
visions of the Act, and it is only upon such compliance that the 
Register is authorized to issue the certificate of registration under 
Section 10, 


Very truly yours, 
Enclosures Form A5 


Register of Copyrights 


Ur. Edwin P. Kilroe, { 
Twentieth Century-Fox Film Corpe, 
444 “est Sth Street, 

New York, New Yorke 


Dist. Ct. of U. S. for Demo 


U. S. Ex rel. 20th Century—lox Film Corp. 
v. Bouve, Register of Copyrights, 


Law No. 89 , 381 é » > 
4 


DEFENDANT'S EXHIBIT 1, F , “and DRPORATION a, coca 
WL & . q\eth ET NEw York 
apes ) DF THE WORLD $e 

hy Be CENTFOX-NEW YORK # 
gant) f 

ul iy. ¥ & S 

47, », SY, y2 y 3 ®) 

ad Po ms) 2175 119517 "8 Lp 
pesister of Copyrights MAY 28 1937 Eiay, 
ngton, DECK Mi dap, 
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My dear Sir: 


I am enclosing application for copyright 


registration and two copies of the serialization of 





SLAVE SHIP. 
Please charge fee of $2.00 to our 


accounte 


Very SEI OPOL yours, 


oh 1 4 


N ence <a EDWIN’ P. KILR OE 


yO 


ais 


( a} 


JOSEPH M.SCHENCK 


CHAIRMAN OF THE BOARD 


‘ 





IWENTIETH CENTURY-FOX FILM CORPORATION Sy Sai nie D 


PRESIDENT 


HEAD OFFICE 444 WEST 561TH STREET, NEW YORK 

BRANCHES IN ALL PRINCIPAL CITIES OF THE WORLD pe 

TELEPHONE COLUMBUS 56-3320 CABLE ADDRESS, CENTFOX-NEW YORK if ra 4g 

BS 
by Boos aay 
May 27, 1937 "88 : Qep 

Register of Copyrights MAY 28 1937 “dp, 
Washington, D.C. 4a 


“On. 


My dear Sir: 


I am enclosing application for copyright 
registration and two copies of the serialization of 


SLAVE SHIP. 





Please charge fee of $2.00 to our 


account. 


Very sincerely yours, 
4 


=) 


f a ie . 


i 5 , 
N ence Ss EDWIN P. KILROE 





Dist. Ct. of U. S. for D. CG. 


=3 (93 
U. S. Ex rel. 20th Century-Fox Film Corp. JUL =3 { 
ve Bouve, Register of Copyrights, 
Law No. 89,881. ONY 
id ol 
DEFENDANT'S EXHIBIT 15 4 \ ge as 
eel wy Es Fa & - 
We y Qe Ny, ton BD) 
eo y, Tieg> an 
gy “Edy y z v 40) 2 
L, Oy 
O/'k vy, , 
TERY py 
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Referring to your application for rogistration of the 


serialization of "Slave Ship" by Gouverneur Morris, accowpanied 
by copies conaisting of proof sheets in papor covers: 


This seems to be on ail fours with the case of "Lloyda 
ef London" by Peter Gb. Kyne, concerning which we have already had 
some corresponduncs, and hence the same difficulties are presented. 


Please refer to my letter of April 5, 1987. 


I shell be glad to 


have your views on the questions involved. 


Very 


trely yours, 


Register of Copyrights. 


Trentieth-Century Fox Film Corp. 
Legel Department 

444 B. 56th Street 

Rew York, &. Y. 






a 


Z 
 HAW:MPP JUL =3 (937 
71-87 
SL. BR 34, p. YYT 
FQ cf or Agu 0, 
FE), 
Attention: Edwin P. Kilroe, Esq. im fe a) 
IT 7, 9 a 
Uy, Me: Tr 
aa LS f *U 
My dear Mr. Kilroe: “4, d/h Wa, 
aif Clenp 


Referring to your application for rogistration of the 
serialization of "Slave Ship" by Gouvernsur Morris, accowpanied 
by copies conaisting of proof sheets in papor covers: 


This seems to be on ail fours with the case of “Lloyda 
ef London" by Pster 5. Kyne, concerning which we have already had 
some correspondunca, and hence the aame difficulties are presented. 
Please refer to my letter of April 5, 1957. I shell be glad to 
have your views on the questions involved. 


Very trely yours, 


Register of Copyrights. 


Tuentieth-Century Fox Film Corp. 
Legel Department 

444 H. S6th Street 

Rew York, B. Y. 


Dist. Ct. of U. S. for D. C. 


U. S. Ex rel. 20th Century-Fox Film Corp. 
v. Bouve, Register of Copyrights, 
Law No. 89,881 


a 


ORPORATION Sa 


rohD =T, NEW YORK 
\y' 


DEFENDANT'S EXHIBIT 16 QD 
ee 


is 


2) oF THE WORLD 


WL v a vet, NTFOX-NEW YORK 
eee al VA 
X. 


S 0 
gunid® 1 8, 1937 goon 
= lig 5 
a 
Thy 
-9 \937 JUL 9 
ju -9 | a OK 
HARL es hy 
Mr. C.L. Bouve OE Wan, 
Register of Copyrights F_ “L; Clerk 


Washington, D.C. 


My dear Mr. Bouves: 


I have your letter of July 1, 1937 
concerning the registration of the serialization 
of SLAVE SHIP. 

I have asked Mr. Fulton Brylawski to 


drop in and discuss the matter with you. 


Very sincerely yours, 


(an 


K:N EDWIN P. KILROE 


Lj 






JOSEPH M.SCHENCK 
CHAIRMAN OF THE BOARD 


ase y 


a 


4 


A 





SIDNEY R. KENT 
PRESIDENT 


IWENTIETH CENTURY-FOX FILM CORPORATION 


HEAD OFFICE 444 WEST S61! STREET, NEW YORK 
BRANCHES IN ALL PRINCIPAL CITIES OF THE WORLD 


TELEPHONE COLUMBUS 58-3320 CABLE ADDRESS, oe YORK 


July 8, 1937 Pr, 
'©E p 
ay 
Q (937 YUL 9 
ye =o tue, 940 
HAR, Ke Bo « 


Mr. C.L. Bouve 
Register of Copyrights 
Washington, D.C. 


EE: TL, Clore 


My dear Mr. Bouve: 


I have your letter of July 1, 1937 
concerning the registration of the serialization 
of SLAVE SHIP. 

I have asked Mr. Fulton Brylawski to 


drop in and discuss the matter with youe 


Very sincerely yours, 


KP ex 0 


K:N EDWIN P, KILROE 


~~ 


yi! 


a 


Dist. Ct. of U. S. for D. c. 


U. S. Ex rel. 20th Century-Fox Film Corp. eopystent r?] 








v. Bouve, Register of Copyrights enn 
DEFENDANT'S EXHIBIT 19 SU 4) oiishea im the 
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(State) 
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[Please turn this over] 
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-, Applicant must not write in the blank lines above; to do so will ta 


APPLICATION FOR COPYRIGHT 
ONTRIBUTION TO A NEWSPAPER OR PERIODICAL 


OF COPYRIGHTS, Washington, D. C. 4 Oy OP 
plete copy of the NEWSPAPER or PERIODICAL named herein and published in the 
es on the date stated below is herewith deposited to secure copyright registration under 
of the Act of March 4, 1909, for the contribution contained therein as described herein. 
y fee for registration and certificate) is also inclosed. The copyright is claimed by 








me of copyright owner. 
2 ON ee (Write full legal name of copyright owner) 





(Street) (City) (State) 





author or translator. 






(Write name in full) 
[Please turn this over] 





(4) Country of which the author is a citizen*____ 
(MUST be stated) 
(S) If an alien author domiciled in the United States, state where—— JJ. 





(6) Description of contribution} 





onspage 





(7) Title of contribution 
(8) Published in__ : 3 at ee 
; (City) (State) (Date of issue) 


(Name of periodical) 


(9) First published on the_ 








day of. 2 
bove published instalment or contribution 


(State day, month, and year when a 
was first placed on sale, sold, or publicly distributed) 








(10) Send certificate of registration to_— 








(Street) (City) (State) 


(11) Name and address of person or firm sending the fee 
4 





—————— 





a (Street) j (City) (State) 
_  *If the work is a translation, state naxfic and citizenship of the translator, in lieu of that of the author, 
¢If literary text matter, describe as,a-“‘book’’; if a drama, as a “dramatic composition”; if music, a G 

print” or “pictorial illustration’, ete. , BB ee oe 

[Please turn this over] 


composition”; if a De as 
(July, 1937—20,000) U.S. GOVERNMENT PRINTING OFFICE: 1937 





United States of America, on the rela- 
tion of Twentieth Century-Fox Film 
Corporation, a Corporation, 

44, West 56th Street, New York, New York, 


we Law No. 89,881 


Clement L. Bouve, As register of Copyrights, 
Library of Congress, Washington, D. C. 


we ee ee” 


NOTICE TO TAKE DEPOSITIONS UPON ORAL EXAMINATION 





To: Fulton Brylawski, 
William B. Wolf, 
Simon Fleishman, 
Attorneys for Plaintiff, 
1331 G Street, N. W., Washington, D.C. 


Please take notice that at 3 p.m., Eastern Standard Time, on 
the 10th day of July, 1939, at the office of the Journal Herald Publishing 
Company, Dayton, Ohio, the defendant in the above-entitled action will take 
the depositions of the following witnesses, upon oral examination, pursuant 
to the Federal Rules of Civil Procedure, before a notary public or some other 
officer authorized by law to take depositions: 


Name Address 


Nathan Wise Director of Publicity, 
RKO Theatres, Dayton, Ohio. 


Dwight E. Young c/o The Journal Herald Publish- 
ing Company, Dayton, Ohio. 

Employees of The Journal 

Herald Publishing Co. who 

made photostats of the Dayton 


Herald and the Dayton Journal The Journal Herald Publishing 
for use in this case Company, Dayton, Ohio. 


The oral examination will continue from day to day until com 


pleted. You are invited to attend and cross examine. ‘ 


fe for ae 


Department of Justice. 


Service of the foregoing notice to take depositions upon oral 


examination by copy hereof, acknowledged June 27th, 1939. Se 


Attorney for Plaintiff. 














- CINCINNATI, OHIO = 


CHAMBER OF COMMERGE 


~ GENERAL SHORTHAND REPORTER 7o7 


L. BETTIS 


eT EFOWARD 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


PUBLISHED IN CLERK'S OF! 





United States of America, on the : 
relation of Twentieth Century-Fox : WeAe 23... 1957 
Film Corporation, a Corporation, : CHARLES E. STEWART, Plerk 
444 West 56th St., New York, N.Y. ; | 

VSe : w No, 89,881. 
Clement L. Bouve, as Registrar : 
of Copyrights, Library of Congress, 
Washington, D.C. ; 





Depositions of Nathan Wise and Dwight Young, 
witnesses on behalf of the Defendant in the above~en ti tled 
action, at the office of the Journal-Herald Publishing 
Company, Dayton, Ohio, on July 10-11, 1939. 


Tv. JN. 0 JD sot in of 


Witness: Direct (No Cross Examimation) | 
Nathan Wise 4 | 
Dwight Young 19 





INDEX OF DEFENDANT'S EXHIBITS; 


Noe Description; Offered: Page Noe 
G-l Telegram Nathan Wise to 20th Century-Fox 
Film Corporation, New York= April 16,1958 27 
H-l Telegram, Nathan Wise to 20th Century-Fox 
Film Corporation, New York- April 19, 1958 27 
0 - Tear Sheet,Dayton Journal, Sunday April 24,1938 1 


Ol- Tear Sheet,Dayton Herald, Monday, April 25, 19358 17 


0-2 Copy of tear sheet, Dayton Herald, for 
Tuesday, April 26, 1938 17 


0-3 Same Same Wednesday ,April 27,1938 17 
On4 Same Same Thursday, April 28, 1958 17 
0-5 Tear Sheet, Dayton Herald,Friday, April 29, 1958 17 
0-6 Tear Sheet, Dayton Herald,Saturday ,April 50,1958 17 
P= Carbon copy of letter, Sam E. Whitaker Assistant 3 


Attorney General, to Nathan Wise, April 27, 19359 
N= Photostatic copy of letter, April 29, 1958, Nathan 
Wise to Earl Wingart, 20th Century-Fox Film Corpe Ly 











IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 







United States of America, on the . 
relation of Twentieth Century «Fox 
Film Corporation, a Corporation, 
444 West 56th Street, 

New York, N. Y., 
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. Clement L. Bouve, As Registrar 
of Copyrights, Library of Congress, 
Washington, D. Ce 
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Depositions of Nathan Wise and Dwight Young, 
witnesses produced on behalf of the Defendant in the above- 
entitled action now pending in said Court, pursuant to notice, 


a copy of which is hereto annexed, before (Mrs.) Edith Andrew, 





a Notary Public in and for the State of Ohio, County of 
Montgomery, at the office of the Journal-Herald Publishing 


Company, Dayton, Ohio, on Monday, July 10, 1939, commencing 


- GENERAL SHORTHAND REPORTER 


at 3:10 o'clock P.M. 


BETTIS 





PRESENT; No appearance on behalf of Plaintiff. 


EOWARD L 


Counsel for Defendant: 

H. L. Godfrey, Esq., Attorney, 
U. S. Department of Justice, 
Washington, D. Co 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


United States of America, on the 
relation of Twentieth Century-Fox 
Film Corporation, a Corporation, 
444 West 56th Street, 

New York, N. Y. 
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Clement L. Bouve, As Registrar 

of Copyrights, Library of Congress, 
Washington, D. C. 
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NOTICE TO TAKE DEPOSITIONS UPON ORAL EXAMINATION 


Fulton Brylawski, 

William B. Wolf, 

Simon Fleischman, 

Attorneys for Plaintiff, 

1331 G Street, N.W., Washington, D. C. 


—_ 
707 CHAMBER OF COMMERCE 
. 


Please take notice that at 3 p.m., Eastern Standard 
Time, on the 10th day of July, 1939, at the office of the 
Journal-Herald Publishing Company, Dayton, Ohio, the defendant 


in the above=entitled action will take the depositions of the 


GENERAL SHORTHAND REPORTER 





following witnesses, upon oral examination, pursuant to the 


Federal Rules of Civil Procedure, before a notary public or 


EDWARD L. BETTIS 


Some other officer authorized by law to take depositions: 





Name Address 






Director of Publicity, 


Nathan Wise 
RKO Theatres, Dayton, Ohido 







Dwight E. Young c/o The Journal Herald 
Publishing Company, Dayton, Ohic 






Employees of The Journal 
Herald Publishing Co. who 
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OF COMMERCE 
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EDWARD L. BETTIS 





made photostats of the Dayton 
Herald and the Dayton Jourmal 


The Jour : 
for use in this case nal Herald Publishing 


Company, Dayton, Ohio. 
The oral examination will continue from day to day 


until completede You are invited to attend and cross-examine. 


(Signed) H. L. Godfrey 
Attorney for Defendant, 
Department of Justice. 
Service of the foregoing notice to take depositions 


upon oral examination by copy hereof, acknowledged June 27th, 1939. 


(Signed) Simon Fleischman 
Attorney for Plaintiff. 
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In the District Court of the United States 
For the District of Columbia 





United States of America, on the 
relation of Twentieth Century-Fox $ 
Film Corporation, a Corporation, $ 
444 West 56th Ste, New York, N. ¥e R 

VSe Law Noe 89,881 
Clement L. Bouve, As Registrar of 
Copyrights, Library of Congress, 
Washington, D. C. 
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STIPULATION : 





It is hereby stipulated and agreed by and between 
counsel for the respective parties that the depositions in thi | 
case need not be read to or by the witnesses; that signatures | 
of the witnesses to the depositions are waived; that the Nota 


need not be continuously present during the recording of the 


testimony, and that this stipulation shall extend to deposi-~ 














Nathan Wise= Direct- 

Eons Hakeduy Situewmer Wee ganties hereto; and ally apply 
equally to depositions already taken and those which may here~ 
| after be taken. 


(Signed) Fulton Brylawski, 
Attorney for Plaintiff. 


(Signed) H. L. Godfrey, 
Attorney for Defendant. 
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AND, THEREUPON, 


- CINCINNATI, 


NATHAN WISE, called as a witness on behalf 
of the Defendant, being first duly sworn, testified 
as follows; 


DIRECT EXAMINATION, 
By Mr. Godfrey: 
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Ql Please state your name, age, residence and occupation 
A Nathan Wise; 28; 149 Santa Clara Avenue, Dayton, Ohio; 
Publicity Director, RKO Theatres, Dayton, Ohio. 


Q2 How long have you occupied that position as Publicity 


- GENERAL SHORTHAND REPORTER 





Director for RKO Theatres, Dayton, Ohio? 





BETTIS 









A Slightly less than five years, about four years and 


EDWARD L 





ten months. 






Q3 Has RKO in Dayton shown the motion picture "In Old 






Chicago" ? 


4& Yes. 









Q4 
A 





When did that occur? 





I believe the latter part of April, 1938. 











Nathan Wise~ Direct- 
A Not the exact date, no. 
Qé6 That motion picture "In 01d Chicago" is a production 
of the Twentieth Century-Fox Film Corporation, is it not? 


A Yes. 


Q7 You are familiar with the story "In 0ld Chicago" by 





Philip Wylie, are you not? 
A YesSe 


Q8 When did you first hear about this story "In 0ld 
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Chicago" by Philip Wylie? 
A Three or four weeks prior to playing the pictures 
Q9 You mean playing the picture here in Dayton? 


A Yes, before playing the picture at Keith's Theatre 
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in Dayton, Ohio. 
Q10 Who is Mr. Dinerman? 
A Mr. Dinerman is the Publicity and Advertising Direc- 


tor of the RKO Mid-West Corporation. 


- GENERAL SHORTHAND REPORTER 


Qll What was his address in 1937 and 1938? 


A His business address was 30] Palace Theatre Building 


EDWARD L. BETTIS 


Cincinnati, Ohio. That is his business address, 


Ql2 Prior to this afternoon when you discussed this case 


With Government counsel, have you discussed this case with any 


one else? 
A Yes, 
Ql3 With whom? 


A Dwight Young. 















Nathan Wise~ pDirect-= 





4 Anyone el 





A Yes, William a. Clark, present City Manager for RKO 


Theatres in Dayton, Ohio. Those were the only verbal conversajtions. 
Ql15 Anyone else? 

A Not verbally, no. 

Ql6 Have you done so in writing? 

A Yes. 


Q17 To whom h&@ve you written, then? 


+ CINCINNATI, OHIO 


A To Mr. E. F, Dinerman and Mr. Grady-- I don't recall 
his initials,-- he's the Twentieth Century-Fox exchange manage 


in Cincinnati, Ohio. 


Ql18 When did you write to Mr. Dinerman and Mr. Grady 


- 707 CHAMBER OF COMMERCE 


about this case? 


A After receiving the letter from the Department of 


Justice in regard to this matter. 


Ql9 Are you there referring to our letter of April 27, 


- GENERAL SHORTHAND REPORTER 


1939, copy of which I now show you? 












A Yes, that is correcte 


Q20 Do you have any of that correspondence available no 


EDWARD L. BETTIS 


Yes, the copy of letter I showed you in the office, 
Well, now, thet was a letter to whom? 


te E. ‘F. Dinerman and Mr. Grady. 


Qez I call your attention to a telegram dated on 1s, 
1938, marked Defendant's Exhibit G, amd ask you if you can 


identify the telegram? 












Nathan Wise= Direct= 


seen, yes. 





Q25 Is this an accurate copy of the telegram which you s 
A To my best knowledge it is an identical COpye 


Q24 You have no reason to doubt the accuracy of this telegram? 


A No. 


Q25 Are you the Nathan Wise, Director of Advertising and 


Publicity, RKO Theatres, Dayton, Ohio, who has signed this telegram? 


A Yes, that is myself. 


+ CINCINNATI, OHIO 


Q26 The telegram was sent out on the date it bears, name 
ly, April 18 ? 


A That is correct. 


Q2e7 This telegram states, in part: "Dayton Herald using 
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twenty day serialization "In 01d Chicago® starting Sunday April 24," 
Previous to sending this telegram, did you receive the page 
proof of the story "In Old Chicago" by Philip Wylie from 


Twentieth Century=Fox Film Corporation? 


~ GENERAL SHORTHAND REPORTER 


A You say previous to sending this? 






MR. GODFREY: Yess 


EDWARD L. BETTIS 


A I can't remember exactly. I believe it was after 


Sending the wire to--- no, wait a minute,-- I am not certain o 









that. I don't know if it was previous or after sending the wine. 





Q28 Well, you did receive it, then? 





A Yes, I received it. 





Q29 I call your attention to Defendant's Exhibit H. Are 


you the Nathan Wise, Director of Advertising and Publicity, 


Nathan Wise Direct= 


| RKO Theatres, who signed that telegram? 


A Yes, 


Is that & true and accurate copy of the telegram? 


It is. 


Was that telegram sent out by you on the date it bears? 





Yes. 


Q52 Do you have any other correspondence, telegrams, or 


other writings concerning the publication of this story "In 01a 


- CINCINNATI, OHIO 


Chicago™ ? 
A No, I haven't, 


QS5 Have you recently cleared out any of your files con= 


cerning this case? 
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A Yes, within the past year I have. 
Q54 About when was that? 
A As I remember, it must have been the latter part of 


July or August, 1938. 


= GENERAL SHORTHAND REPORTER 


Q355 So that you now have no correspondence, telegrams, or 


writings concerning the publication of this story “In 0ld 


EOWARD L. BETTIS 


Chicago" in the Dayton Journal and the Dayton Herald? 

A No, I haven't now. 

Q56 Was the story "In 01d Chicago" by Philip Wylie sent 
direct to the Dayton Journal or the Dayton Herald from the 


Twentieth Century-Fox Film Corporation? 







4 As I remember, no. 


S57 Well, you, then, received the copy and brought it ovel 





- CINCINNATI, OHIO 


- 707 CHAMBER OF COMMERCE 


c 
w 
- 
c 
Cc 
o 
w 
c 
o 
2 
< 
= 
r 
c 
° 
x 
o 
4 
< 
c 
w 
z 
rt 
o 


BETTIS 


EOWARD L. 


Nathan Wise~ Direst- 
yton Hera 
A I believe that is corrects 
Q58 Who did you see at the office of this newspaper? 
A Dwight Young, Managing Editor of the Dayton Journal 
and Heralde 
Q39 The Dayton Journal is the morning and Sunday paper, 
is it not? 
It was at that time. 
And the Dayton Herald was the evening paper? 
That is correct,= at that time. 
By “that time," you refer back to the time of the 
publication of the story “In Old Chicago” in Dayton? 
A That is corrects 
Q42 And both of those newspapers were under a single 
management? 
A That is correcte 
Q43 So that Mr. Young was the managing editor for both 
newspapers? 
A Yes, that is right. 
Q44 Mr. Young did not pay you for that story “In Old 
Chicago,” did he? 
A No, he didn'te 
Q45 And you did not pay Twentieth Century-Fox Film 


Corporation for the story "In Old Chicago," did you? 


A No, I didntte 











Nathan Wisee Direct- 10 











246 Did you make any changes of any character in the story 


| "In Old Chicago" by Philip Wylie either before or after deliver 


ing the page proof thereof to Mr. Young? 


















A No, ac didn't, 
Q47 I call your attention to a photostatic copy of &@ 


letter dated April 29, 1938, and ask if you can identify the s 


A Yes, I sent this letter. 


Q48 The signature there, "Nathan Wise,” is your signature 


- CINCINNATI, OHIO 


A That is correct. 


Q49 And you wrote the letter on the date it bears, namely), 


April 29, 1938? 


A Yes, I dide 
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Q50 And on that date you mailed the letter to Mro Earl 
Wingart, Publicity Manager, 20th Century-Fox Film Corporation, 
New York City? 


A I dide 


«= GENERAL SHORTHAND REPORTER 


Q51 Are the statements in your letter accurate? 
A To the best of my knowledge, they are. 


Q52 You have no reason to doubt the accuracy of any of 


EDWARD L. BETTIS 


the statements in this letter? 
A No, I haven' te 


Q53. Do you recall what was said in this letter of April 





25th from Mr, Earl Wingart, which is mentioned in your letter 


of April 29, 1938? 





A No, I don't recall the substance of the letter. I 


al) Could guess a » dou wouldn mow detinitely, 
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GENERAL SHORTHAND REPORTER 


RETTIS + 


EOWARD L. 


Nathan Wise= Direct= 


Q54 You have no memory now on the matter? 
A No, nothing that would be very exact. 
Q55 Well, what you would say now would be your opinion a 
to what was in this letter of April 25th, is that correct? 

A That is correct, 

Q56 Have you made a search for this letter of April 25th 
and have you been able to find it? 

A I have made a search, and I believe that was one of 
the letters I had thrown away at the time I cleared my files, 

Q57 So that you do not have the letter now? 

A No, I haven't the letter now, 

Q58 As I understand it, then, you received this page 
proof copy of the story "In 01d Chicago" by Philip Wylie, and 


without making any changes or additions to the page proof in 





any way, you brought the page proof to Mr. Young, and he took 
it for publication purposes, is that correct? 
A He accepted the copy of the serialization with the | 


understanding that if he liked it he would use it for publica- 





tion, and after several days had elapsed, why, he said he would 
run the serialization in the newspaper. In other words, he 
didn't accept it the moment I brought it over. 

Q59 You have not quite caught the thought of my question 


It was this,- that you yourself made no changes of any charace- 


ter on the page proof which you received from Twentieth Century- 
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EOWARD L. BETTIS 





Nathan Wise- Direct= 


That is right, 


You made no changes? 


No, sir, 


Then the story appeared each day for one week, start- 
ing with the Sunday edition of the Dayton Journal for April 24, 
1938, is that correct? 

A That is correct. 

Q62 That is to say, Chapters 1 to 3 appeared in the Day~ 
ton Journal for Sunday, April 24, 1938? 

A That is correct. 

Q65 Then the remaining chapters appeared in the Dayton 
Herald, starting Monday, April 25, 1938 and running through to 
Saturday, April 30, 1938? 

A That is correct, in the Herald. . 

Q64 Yes, the Dayton Journal being the Sunday newspaper 
and the Dayton Herald being the weekly newspaper? 

A That is correct. 

Q65 Now, did you receive each issue of these newspapers 
through the period mentioned? 

A I purchased those newspapers. 

Q66 That is, starting with the Dayton Journal for Sunday, 


April 24th, and continuing through the Dayton Herald starting 


Monday ,April 25, 1938, to Saturday, April 30, 1938 





Nathan Wise- Directe 13 





Yes, purchased papers of hose pa [ohb 














Q67 Did you forward tear sheets of the story “In 0ld 

| Chicago" by Philip Wylie as it appeared in the Dayton Journal 

and the Dayton Herald either to the Twentieth-Century=Fox Film 
Corporation in New York or to Mr. J. J. Grady, Branch Manager 

of the Twentieth Century-Fox Film Corporation office in Cincin 
: nati, Ohio? 

A I sent tear sheets of the serialization that appeare 
in the Dayton Herald and Sunday Journal either to Mr. Grady or 
to the Twentieth Century-Fox office in New York, because I sen 
one set to one of the two places,= I can't recall which. 


Q68 Do you recall whether or not you sent a set of tear 
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sheets containing the story "In 0ld Chicago" as it appeared in 
the Dayton Journal and Dayton Herald, to Mr. Dinerman? 
A I sent a set to Mr. Arthur Frudenfeld, Division 


Manager of the RKO Theatres in Cincinnati, and Mr. Dinerman 


= GENERAL SHORTHAND REPORTER 


generally examines the tear sheets that are addressed to Mre 


Frudenfeld. 





EOWARD L. BETTIS 


Q69 Did you send these tear sheets, or the newspapers 
in their entirety, to anyone else? 

A Yes, to Mr. John Dowd, Director of Advertising and 
Publicity, RKO Theatres in New York City. His address is 1270 
6th Avenue, New York City. At present Mr. Dowd is no longer 
With the organization, At that time he had that position. 


Q70 That is, you sent the particular issues of the Daytor 













Nathan Wise- Directe 


Old Chicago" by Philip Wylie? 


A Yes, that is, to Mr. Frudenfeld and Mr. Dowd, those 


particular tear sheets on "In Qld Chicago" were sent with other 


tear sheets publicising the RKO Theatres in Dayton. In other 


words, they weren't sent separately, they were sent in with 


other tear sheets. 


Q71 Anyone else that you might recall? 
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Twentieth Century~Fox, Mr. Frudenfeld, and Mr. John Dowd. 


Q72 Do you recall now whether or not you accompanied 


these tear sheets with letters? 

A No, I didn't, to any one of the three places I sent 
tear sheets, no letter accompanied any tear sheets. 

Q73 You have no reason to believe that these tear sheets 


were not all received, have you? 


+ GENERAL SHORTHAND REPORTER 


A I imagine they were received,-- no reason why they 


BETTIS 


shouldn't have been receivede 


Q74 How do you go about mailing these tear sheets? 


EDWARD L. 


A These tear sheets of newspaper publicity are marked, 
put in a large manilla envelope, and sent down to the assistant 
manager, who sends out all the theatre mail. 

Q75 Is there a return address on the manilla enve lope? 

A There is my name and the theatre on the manilla envelope. 


Q76 Then you never received any of these manilla envelopes 
















A No, I haven't. 

Q7?77 Your practice would be to send out these tear sheets 
immediately after the story had run in the local newspapers, 
or did you send out the daily copies? 

A Well, the copies are generally sent out weekly. In 
other words, all publicity that breaks or that is printed is 


sent out on each Friday covering all publicity that runs in 


- CINCINNATI, OHIO 


the papers between Saturday through Friday,-- the previous 
Saturday through Friday. 
Q78 and that was the practice followed in respect to send= 


ing out the tear sheets of the Dayton Journal and the Dayton 
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Herald as it contained the story "In Old Chicago" by Philip Wylie? 
A It was in the case of the tear sheets sent to Twent- 
jeth Century=Foxe My old custom was to send the tear sheets 


Saturday through Friday in Mr. Dowd's and Mr. Frudenfeld's 


= GENERAL SHORTHAND REPORTER 


envelopes, and the story wasn't completed until the day after 


BETTIS 


I sent out the weekly tear sheets. In other words, the final 









copy of the serialization did not go out until the following week. 


EDWARD L. 


Q79 Well, as I understand it, then, in the case of the 
tear sheets sent to the Twentieth-Century Fox Film Corporation 
you waited until the story was completely published and then 


sent it out? 







a That is correct, in Twentieth-Century-Fox envelope. 


Q80 Have you ever had any correspondence with anyone 
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- 707 CHAMBER OF COMMERCE 


© 
w 
i 
c 
c 
a 
w 
c 
is] 
Zz 
< 
x 
- 
c 
° 
x 
G 
4 
<, 
ra 
w 
Zz 
Ww 
1 

. 


EDWARD L. BETTIS 





Nathan Wise- Directe« 16 


concerning © copyrig notice whic appeare connection 


with the story “In Old Chicago" as published in the Day ton 
Journal and Dayton Herald? 


A No, I haventt, 


Q8l That is to say, no one ever has discussed with you 
whether or not the copyright notice appearing in connection 
with the article "In 01d Chicago" as published in the Dayton 
Journal and Dayton Herald, was correct, or not? 

A No, no one discussed that with me. 

Qs82 So far as you know, then, the copyright date which 
appears in connection with the story "In 01d Chicago" publishe 
in the Dayton Journal and the Dayton Herald, is correct as it 
appears in these newspapers? 

A I imagine so. 

Q83 You have ie weasen to believe \tnat an incorrect copy 
right date appears in these newspapers in connection with this 
story "In 01d Chicago" by Philip Wylie ? 

A No, I don't. 

Q84 Do you know whether or not the Cincinnati office of 
the Twentieth Century-Fox Film Corporation has a resident attorney? 

A No, I don't, 

Q85 You are here today under a subpoena, are you not? 

A That is correct. 

Q86 Where is the nearest Twentieth Century-Fox Film 


Corporation exchange? 
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A Cincinnati, Ohio. 


Q87 That is the exchange about which you have previously 
testified a number of times? 

A Yes, that is right. 

Q8s After you received this story "In Old Chicago” from 
the Twentieth Century-Fox Film Corporation, if they had demand- 


ed its return, you would have done so, would you not? 


= CINCINNATI, OHIO 


A Yes, if such a request were madés — 
BY MR. GODFRE¥: I offer in evidence as 

Defendant's Exhibit N, the photostatic copy of lette 
dated April 29, 1938 from Nathan Wise to Mr. Earl 


Wingart, about which the witness has previously testified. 
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I offer in evidence the tear sheet from th 
Dayton Sunday Journal for April 24, 1938, about whic 
the witness has previously testified, and which con= 


tains Chapters 1 to 3 inclusive of the story "In Old 
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Chicago" by Philip Wylie as Defendant's Exhibit 0. 
I offer in evidence the tear sheets from 


the Dayton Herald about which the witness has prey~ 


EOWARD L. BETTIS 


viously testified, as follows: 


Monday, April 25, 1958+ Defendant's Exhibit O-1 
Tuesday ,April 26, 1958- Defendant's Exhibit 0-2 
Wednesday ,April 27,1958- Defendant's Exhibit 0-5 
Thursday ,April 28, 1958~ Defendant's Exhibit 0-4 
Friday, April 29, 19358- Defendant's Exhibit 0-5 
Saturday ,April 30, 1938= Defendant's Exhibit 0-6. 


Q89 Do you waive examination and reading of the 


Nathan Wises Direct«= 


“transcription of your testimony today? 


A Yes, I do. 


ee ESA semen arpa 


NO CROSS EXAMINATION. 
DEPOSITION CLOSED. 
Nathan Wise 


Signature waived by stipulation 
hereinbefore set forth. 
And, thereupon, the further taking of these depositions 
was continued until 8:30 o'clock A.M. of the following 


day, Tuesday, July 11, 1939, 








BY MR. GODFREY: Direct Examination Closed.| _ 
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Tuesday, July 11, 1939. 8:30 otcliock A.M. 


| Wet pursuant to adjournment, Present: H. Le Godfrey, ESqey 
Counsel for Defendant. No appearance on behalf of Plaintiff. 


|| DWIGHT YOUNG, called as a witness on behal 
| of the Defendant, being first duly swom, testified as 

| 

| 


follows: 


DIRECT EXAMINATION, 
By Mr. Godfrey: 


Ql Please state your name, residence and present occupation? 
A Dwight Young; 1745 Catalpa Drive; Editor=in-Chief, 
3 Dayton Journal and Herald, Dayton, Ohioe 

Q2 How long have you occupied such position? 

A Approximately 15 years. 

Q3 In April of 1938, you were then publishing the Dayton 
Sunday Journal and the weekly Dayton Herald, were you not? 

A Well, I wasn't publishing it. I am not the/publisher, 
I was editing it. 

Q4 Well, that is what I meant,-- you were editor? 

A That is right. 

Q@5 In charge of publishing those papers at that time? 

A That is right. 

Q6 Have those papers since been combined? 

A Since that time the name of the Sunday paper has beer 
changed to the Dayton Sunday Journal-Herald. 

Q7 Referring back, now, to the month of April, 1938, 
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Dayton Sunday Journal and the Dayton Herald either printed from 
ot set within the limits of the United States by hand or by 

| the aid of type setting machines or printed from plates made in 
| the United States from type set therein? 

A YeSe 

Qg8 That is also true of the printed text of any illustrations? 
A Yes. 

Q9 Did the April, 1938 issues of the newspapers I have 

4 just mentioned use any lithographic process? 

A None whatevere 

Q10 Did they use any photoengraving processes? 

& Yes. 

Qll Were those photo-engraving processes wholly performed 

: within the limits of the United States? 

A Yese 

Ql2 The printing and binding of the April, 19358 issues of 

: the newspapers I uae mentioned were, then, wholly performed 

= within the limits of the United States? 

A Yes. 


Ql13 Then all steps that went to the making up of the news=- 





|| Papers in April, 1938, that is, the newspapers I just mentioned, 
| were wholly performed in the United States? 

A Yes, 

Ql4 About what was the circulation for the Sunday Dayton 


| Journal in April, 1938? 
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Approximately 60,000. 





Q15 And for the Dayton Herald im April, 1938? 


A Approximately 44,000. 
|| - Qlé Did the story "In 01d Chicago” by Philip Wylie appea 
in the Dayton Sunday Journal and the Dayton Herald? 


A Yeso 


Ql17 Can you produce tear sheets or true photostatic copies 
: of tear sheets from these newspapers which contained the story 

; ®In Old Chicago" by Philip Wylie? 

A Yes, and I herewith produce them. (Witness does so). 
Ql8 Will you please explain what a tear sheet is? 

A A tear sheet is simply a sheet of the newspaper, to 
out. 

gl9 It is just one sheet removed from the original news- 
paper? 

A That is righte 


g20 I call your attention to the Sunday Dayton Journal 
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for April 24, 1938. This contains Chapters 1 to S, inclusive, 

of the story "In 014 Chicago,” does it not? 

A That is righte 

Q21 What copyright notice appears at the end of these 
chapters? 

A "Copyright 1938 by Twentieth Century-Fox Film Corporation. 
Q22 The Dayton Herald for April 25, 26, 27, 28, 29 and 30, 


1938 each contained succeeding chapters of this story "In Old 
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hicago,™ did it no 





A It did. 


Q23 And they are shown in these tear sheets and photostats 
|| of tear sheets which you produced this morning? 


A That is right. 


Q24 The story "In 0ld Chicago" by Philip Wylie in each of 
é these issues contained the same copyright notice as was noted 
z by you in connection with the Sunday Journal for April 24, 1934, 
did it not? 

A It doeSe 

Q25 The story "In Old Chicago" by Philip Wylie, was 


transmitted to you by Twentieth Century-Fox Film Corporation 


< 
x 
a 
8 
fn 

‘ 


through Mr. Nathan Wise of this city, was it not? 


D REPORTER 


A It was, 


ig 


Q26 And it was printed by you exactly as received, with~ 


out any editing? 


- GENERAL SHORTE 


A It was, 

Q27 You made no changes in the copyright notice from 
that appearing on the page proof submitted to you by Mr. Wise? 

A We did note 

Q28 There would be no reason for you to make any change 
in the copyright notice, would there? 

A There would not. 

Q29 Did anyone ever discuss with you the copyright notice 


|| 8pPearing on the story "In 01d Chicago" as it was published in 





Dwight Young- Direct- 










| your newspaper 


A Not that I know of. I have no recollection of anyone 


\ 
| discussing ite 


Q50 So far as you know, the copyright notice you used in 


| a 
-"° publication of this story "In 01a Chicago" in your newspaper, 


| was and is the correct notice in every respect? 


e A That is right. 


Q31 Do you have the original page proof which was sub= 


» mitted to you by Mr. Wise? 
A We do note 
Q32 Have you made a search for it? 


A I have, and was unable to find it. 


rear a, 


Q33 Do you have any letters, telegrams, or other writings 
referring to the publication of this story "In 01d Chicago" in 
your newspaper? 


A We do note 


- GENERAL SHORTHAND 


Q34 You have made a search &nd been unable to find any? 


eee 


I have been unable to find any. 


OL 
a 


E 


Q35 Did you pay Mr. Wise for the story "In Old Chicago" ? 

A We did not. 

Q36 You considered in receiving this story “In Old 
Chicago" from Mr. Wise that he was acting as agent for the 
Twentieth Century-Fox Film Corporation? 

A We certainly did. 


Q37 As I understand it you have produced photostae 
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BETTIS 


EOWARD L. 


Dwight Young» Direct-= 
copies of the tear sheets from the Dayton Herald for Tuesday, 
Wednesday and Thursday, April 26, 27 and 28, 1938, rather than 
the original tear sheets, since you could not spare the origin 
al tear sheets now, is that correct? 


A That is correct. 


Q38 But these photostatic copies are true and correct 
copies of the corresponding pages in the Dayton Herald for the 
dates enumerated? 


A hat is right, 


Q59 Is there any general copyright notice which is place 
on your paper for the paper as a whole? 

A There is not, 

Q40 By your paper, I refer, of course, to the Sunday 
Journal and the Dayton Herald for the month of April, 19358, 

A No, there was not. 

Q41 If after receiving the story "In 01d Chicago" by 
Philip Wylie from Mr. Wise, you had received instructions from 
the Twentieth Century-Fox Film Corporation to return the page 
proof to the corporation without printing it in your newspaper, 
you would have felt obligated to comply with the wishes of the 
corporation, would you not? 

A Yes. 

At this point, due to 4 prior engagement of the 
reporting taking the testimony in these depositions, an 


adjournment was had until 4:00 otcllock P.M. of the same d 









Dwight Young= Direct= 
esday, Ju , 


Met pursuant to adjournment, 


H. L. Godfrey, Esq., present on behalf of the Defendante 
No appearance on behalf of the Plaintiff. 


DWIGHT YOUNG, having previously been duly 
sworn, resumed the stand for further 


DIRECT EXAMINATION, 
By Mr. Godfrey; 


Q42 The Twentieth Century=Fox-Film Corporation was on your 


- cING 


daily mailing list for the Dayton Herald during the entire 
month of April, 1958, was it not? 
A It was. 


Q43 As @ matter of fact, it is still on your daily mail- 


- 707 CHAMBER OF COMMERCE 


ing list, is it not? 
A It “iss 
Q44 Then all of the issues of this newspaper were sent t 


the Twentieth Century-Fox Film Corporation during the month of 
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April, 1938? 


BETTIS 


A They wereo 


EDWARD L. 


Q45 How did you go about sending these daily issues of 
your newspaper to the Twentieth Century-Fox Film Corporation? 
A They were single wrapped with a Craft wrapper, 

addressed to the Twentieth Century~Fox Film Corporation. 
Q46 Have you any reason to believe that the Twentieth 


Century«Fox Film Corporation did not get the April, 1958 issue 
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by Philip Wylie? 


A No, we have no reason to believe that they did not 


receive ite 


Q47 Have you ever received any complaint from the Twenti 
eth Century-Fox Film Corporation that they were not receiving 


the daily issues of your newspaper? 






A I have no recollection of having received any such 
complaint, and we have no record in our files of such & complaint. 
Q48 If the daily issues of your newspaper which were 


mailed to the Twentieth Century+Fox Film Corporation during th 


month of April, 1938 had not been received, would they have 


been returned to you? 

A Yes. 

Q49 And no issues of your newspaper for the month of 
April, 1938 addressed to the Twentieth Century-Fox Film Corp~ 
oration were returned to you? 

A None that I know of, and we have no record of any 
being returned. 

Q50 Do you waive examination and reading of the trans~ 
cript of your testimony? 


A Yese 
BY MR. GODFREY: Direct Examination Closed 


NO GROSS EXAMINATIONe 


DEPOSITION CLOSEDe 





Dwight Young 
Signature waived by stipula on oO 
counsel hereinbefore set forths 
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FOWARD L. BETTIS 


BY MR. GODFREY: I offer in evidence as 
Defendant's Exhibits Gel and H-1 the photostats of 
the telegrams which were shown yesterday to the wite 
ness, Nathan Wise. The telegram marked Defendant's 
Exhibit G-l is dated April 18, 1938, and the telegr 
marked Defendant's Exhibit H-1 is dated April 19, 
1938. Both of these telegrams were mentioned by Mre 
Wise in his testimony yesterday. 

I also offer in evidence the carbon copy o 
the letter from Mr. Sam E. Whitaker, Assistant 
Attorney General, to Mr. Nathan Wise, dated April 27 
1939, which was shown to the witness, Nathan Wise, 
yesterday, and referred to by him in his testimony, 


the exhibit to be marked Defendant's Exhibit P. 


DEP OS I TP T‘0 NS © GLOSE De 


2S 







27 








9g 
= 
0 
= 
< 
z 
z 
v0 
< 
16) 
; 


- JO7 CHAMBER OF COMMERCE 


GENERAL SHORTHAND REPORTER 


1 
ee EDWARD L, BETTIS - 


CsETRELER FARICUARTI Ee 


State of Ohio, ) 
County of Montgomery, ( ss 


I, (Mrs.) Edith Andrew, a Notary Public in and for 
the County of Montgomery and State of Ohio, do hereby certify 
that Nathan Wise and Dwight Young were by me first duly and 
severally sworn to testify the whole truth, and that the fore- 
going depositions by them respectively were taken before me 
and recorded stenographically by Edward L. Bettis, a competent 
practicing shorthand reporter of the City of Cincinnati, Ohio, 
whose address is Room No. 707, Chamber of Commerce Building, 


Cincinnati, Ohio and reduced to typewriting by him under my 
personal direction. 


I further certify that pursuant to stipulation heret 
annexed, the reading of their testimony by the witnesses and 
the signatures of the witnesses to their depositions, were waived. 


I further certify that the said depositions constitute 
a true record of the testimony given by each of said witnesses 


I further certify that the several exhibits attached 
to said depositions were offered in evidence and marked as is 
set forth in the said depositions. 


I further certify that the said depositions were 
taken at the time and place specified in the annexed notice, 
and that the taking of the said depositions commenced on the 
10th day of July, 1939, at 3:10 o'clock P.M. in the afternoon, 
was continued until 8:30 o'clock A.M. on the llth day of July, 
1939, and was concluded at 4:15 o'clock P.M. on the llth day 
of July, 1939, 





I further certify that there was no appearance of 
counsel for the Plaintiff, and that H. L. Godfrey, Esq. 
appeared as attorney for the Defendant, and that the said H. L 
Godfrey, Esq. was present during the entire examination. 


I further certify that I am not an attorney or coun- 
sel of any of the parties, nor a relative or employee of any 
attorney or counsel connected with the action, or financially 
interested in the action. 


IN TESTIMONY WHEREOF, I have hereunto subscribed my 
name: and affixed my seal of office at Dayton, Ohio, in said 
County, this 2tY day of 





EDITH ANDREW, Notary Public” 
in end for Montgomery County: Chia 
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ON / 4E 
WiLum 
HAVE BEEN 
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WATHAN WISE DIRECTOR OF ADVERTISING. & ‘PUB RKO” 
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RKO KEITH'S THEATRE r 


RKO MIDWEST CORPORATION 
DAYTON, OHIO 





April 29,1938 


vr, Bard Wingart 

Publigity Manager 

20th Century-Fox Film Corp, 
New Yor City. 


Dear Mr. Wingart: 


» 


re In answer to your letter of April 25th, I wish 
to advise you that the serialization of "In Old Chieago" was 


used in the Dayton Herald and Sunday Journal. ds you probably 
know, the Dayton Herald and Dayton Journal are combination papers. 
The 20 day serialization began in the Sunday Journal, April 25th 
and ran continuously thereafter in the Dayton Herald. 


The serialization ran seven complete days without 
any shortening of the text. The paper ran approximately 3 chapters 
daily in order to somplete the story in the seven day period. this 
worked out perfectly for us, with the story starting five days in 
advanee of our local engagement of the fklm, and closing the seconé 
day of owr showing. In the event yoy should want tear sheets of the 
serialization together with the advance promotion ads, please advise 


ne and I'1] be happy to forward them on to you. 
Sincerely yours, | 


Dir. of Publicity 
iy, RKO Theaters, Dayton, 0. 
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8 SPOTLIGHT SECTION 
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\ “a Mark Warnow’s fiddle section, cach one reputedly a concert performer in his own right, helps make 
p the 53 


' ° 9-piece orchestra which started last night on the “Hit Parade.” It is the largest musical group 
% to take over the spot, 











RADIO PROGRAMS > 
Sunday, April 24. 


Dotty Snubs 
McCarthy! 


' Dummy Ignored | 
For Husband 















WHIO, Dayton, 1260 K 
Organ 


Christian Tabernacle 
Church of the Air 
Wings Over Jordan 
Lew\ White ; Dr. Collar 

; —Vie Frasier Major Bowes News Review 

_ 10:45—Grace Church — Major Bowes — i Camera Speaks } 

_ 11:00—Grace Church __ Major Bowes ______Cadle Tabernacle 

30—Grace Church : 

5—Grave Ohurc! 


WLW, Cincinnati, 700 K 
Father Cox 
Father Cox 
Russian Melodies ° 
Church Forum 
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HOLLYWOOD, Cal.—Hollywood 
has” snubbed Charlie McCarthy 


‘person who 
Was 
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to get them adjusted 
the entire summer. Al 
Saving Time and mus 
the public it means ch 
The sequence of pro 


Sunday does not chai 
simply that all chain 


Jack Benny, for inst 
“Jello again’ at 6 in 
p. m.; Charlie McCartl 
the ether at 7 instead 
Phil Cook is on at’ 
Baker at 6:30 p: m., 3 
Power takes the air (al 
at 8 p. m., with Walt 
following at 8:30. 

The Columbia chal) 
nounced that it will st 
hour later, which reall 
later because it’s the 
our time (I’m getting 
but the way they figy 
are, broadcasting unti 
EDST. NBC probably 
suit, but it’s a small 
for messing up our liy 
bands will take up the 

Two important cha 
been announced—Phil § 
his all-girl “Hour of ( 
chestra will: be hea 
night at 9 p. m. over 
longer available over © 
Grand Central Station, 
its debut over NBC, , 
CBS at the same hour. 

These time step-uy 
fective throughout 
summer, so, for a fey 
least, it will be necessa 
program schedules car, 
Sunday Spotlight 


The current proble} 
now facing the U. g_ 
by a welfare associatic 
and two college profes 
the University of Chi 
Table, 11:30 a, m. (W 

The Madrigal ¢ 
Yella Pessl as harpsic 
offer songs of Blizat 
land and harpsichor, 
the sixteenth, ~ sever 
eighteenth ¢ ‘ 
(WTAM). 
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Editor Laments _. 
sion Following 
ye to New Time 


10 Has to Work Harder 
ublic Feels Abused 
By JACK CARR 


n the public-at-large and radio editors fee] 
e can’t understand why every year about 
e a few cities change to daylight-saving 
must rearrange its daily schedule to hear 
1S. 

istice, but there seems to be little we can 
dio editor it means slaving over schedules 
) Standard times, not only now but through 
schedules arrive marked Eastern Daylight- 
be changed to Eastern Standard Time, To 


nging hours for meals, shows and even bed. 
Tams this; 
ge. It is\!second 
r network | 
ur earlier. 
nce, 





Suest appearance of the 
Season, 8 p. m. (WHIO) 
Phil Spitalny ang 
Says orchestra appear in a 
spot, 9 p. m. (WSAI). 
A psychological study of the 
thoughts flowing through .a sur- 
geon’s mind during the course of 
an operation is presented during 
Grand Central Station, 9 p. m. 

(WKRC). 

Scenes from “Mice and Men” 
an- | by John Steinbeck, recently desig- 
en an}nated as winner of the New York 
Drama Critics’ Circle award’ for 
the season's best play by an Amer- 
ican author, are presented during 
|the formal award proceedings, 
2, m./9:30 p. m, (WTAM). 
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To Dramatize 
Soil Erosion 


In Broadcast 


WLW Plans New 
Series on Air 


Soil erosion w 


: ill be dramatized 
In a regular 


radio series for the 
first time in a new program over 
WLW, according to a dispatch 
from Cincinnati, 

The broadeasts will be prepared 
through the co-operation of the 
Soil conservation Service. and the 
agricultural extension Service, the 
program going on the air each 
Saturday at 6 p. m., beginning 


Short playlets depicting “The 
Story of the Soil” will feature 
each broadcast. Prominent agri- 
cultural leaders throughout the 
middlewest will give discussions 
from time to time. Questions on 
Soil conservation are invited. 

“The Story of Denmark, Tem, 
which describes the decline of a 
prosperous community as a result 
of soil erosion, will be the subject 
of the first script. 
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SUNDay 


IREENE WICKER 


Daintiness and Al 
Personify Radio’ 








Te? osnw 


in a long bob around a bright, 
youthful 


“Singing Lady’ 
Mother of Two Children, Sit 


Writes Songs; Eyes Stage 


veg at! 

NEW YORK, April 23, —) tween ball 3 
“Mommy! She looks ’xactly like| after 4 mene 
a ‘Singing Lady’ should look! Papa ra ctl 
Doesn't she?” the air, ane". 

That was the verdict of a starry- 
eyed, 5-year-old boy, after he had 
met and talked with his beloved 
radio idol a few days ago. And 
out of the mouth of a child came 
the perfect description of Ireene 
Wicker. 

For she could easily go upon the 
stage and play the fairy queen af 
one of her own entrancing musica 
tales, almost without makeup. Mrs. 
Wicker is as small and dainty as 
many of her own young A dee 
She is barely five feet tall an 
weighs less than 90 pounds. 


Picture Hats . 
' Her hair is jet black and waves 
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this photograph taken Monday at Firth street, 
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Adjustments 


» craves For Self. 


and methods must be adjusted to meet 
day while at the same time preserving | 
which characterized Christians in other 
werner, minister of Graco Methodist 
congregation Sunday morning. 


4 In Old Chicago 


Immunity Which 





We pray ‘thy kingdom come— 
but not in’ my own corner, not 
in my dealings of every day, not 
In my Ideas of internationalism.” " 

“One of the discussion groups 
frankly admitted that Christians 
proclaim the Golden Rule but fail 
to practice it, 

"Being saved, having our hearts 
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Physician’s Mother 
Dies Here On Visit 
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fo 717, XY. Mc, av. : —————_—_—______ | Beery ana her’ three boys aack, |Pered. “Noch elnmal,” Jack was grinning, He went] Dion ignored her.’ He was ¢e.. the last century was made in Dion stepped forward a little. He 
|srowine frontier Chto On tte MEN | That meant once mote Hel Into the house with’ hia brother clted. He spoke to Joke, "Pea Roomy, and when it was later Te-| 0" TT 0a thatiall could 

{pune annual dinner of the py-| Coach At Notre Roe Pate.” shapby districe at ube | could hardly believe jt, But N¢) and his mother, Bob and Gretchen| Get the tdens” ‘(Maed \ was history of such’ @ sort} se ie still spoke calmly. 
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formeyeed Attendance for the ine °"4 Past performances’ of the schlect! Bad. She Nill not 1IKh"! | Where Ni. trawiey! chirte that lie cat 5° they have! Surveyed | an{\wiyey. ‘This spectrum and | Pee! annoyed, Her eyes located Gil 
mies qmmoker tolbev held aondes ake Irish players CHAPTER 4. Bob grinned. ‘TH fix thit—| ae Sater Bast fiaethinct? it. Surveyed it, and all of Chicago | cttophay was regularly punctig Warren and regarded him ques 
indicated gimntortlne. hotel. swan tional onal DIORTAM, part of ana-| The afternoon was Pleasantly | too. Look—" Dion grhaned ana Roeged hemes thinks the line's goin’ along there. | ate byche crier in the fants of |Honingly. He was, clearly, an- 
committer mpett Aftern, et nena byes by Notre Dame ars Voices of vendors and of| He might have Ks¢d her again. b in aaa Nae ler. He| People been trying to buy in on|—and ¢ the congomaml tan syeve gered. He glanced at Dion—red 
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Carl Leng, 55, of 612 Vritx avenue. 





of Girenther road, rural route 10. 
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OFMAN AVENUC, 
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Son, Franklin and Mildred Meyer, 


8127 Hoover avenue 


Daughter, Willard and Evelyn Me- 


Jampy, 315 Burkhardt avenue, 


1153 Wisconsin boulevard 

Daughter, George and Alma Baumer 
612 Hulbert street 

Son, Victor and Alma 
1648 Gummer avenue, 

Daughter, Marcus and Lols Bainter 
430 Lowes stroet 


ad Ritzel, 5%, of 1553 West Sec- | Street 


Bockrath, 


street 


South Main street, 


| Pepper. 2088 Auburn 


Alexander, 





Wihte Goodman 
against George Goodman. 





and Betty 
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Decrees Granted. | 
Ruth Irene Alexander from Muck|DOw how to accomplish elther of 


_ Weather Report 


Ohlo — Mostly 


Jack nodded, It wan a { 

Cooler in errific 

Southenst partion tonight. slightiy| But he did not turn to do his| specch, I say it was g00d myself, 

Tustin’ extreme north portion | chores, Instead, he walked to the " 
esa 


| iidiana—Partly cloudy tonight. be-|fOW and patted her. “Good old 
coming unsettled Tuesday with show-| Daisy,” he said. 
}ers in northwest portion Tuesday; 
somewhat warmer in north and cast- 


MONDAY, APRIL 25, 
FORECASTS, 
cloudy, 


showers in north portion Tue: 
Dalighter, Ernest and Mabel Arnold, | HOrthwest portion tonight 


Daughter, Norman and Lucile Brug-| Central portions Tuesday. 


fkeman, 9 Goorge street, 
Daughter, Thomas and Emma 
Becksr, 121 Ashwood avenue, 
Daughter, Mat and Kathryn Bogin, 
77 Baltimore street. 
Daughter, Reverly and Joanna Ran- 
fom, 429 East Market street, Xent 








Marriage Licenses 


Applied For. 
Clarence G Schultz, 24, of 418 Troy 
street, ae Ann B Weingertner, 17. 
same address. 

Irvin Poynter, 25, of 925 East Fifth 
street, and Connie M. Mullins, 26 of 
434 Clover street 

Frank Hari, 25, of 530 Herbert street, 
and Elizaboth L. Martin, 16, of 
Hershey street. 

Charles C. Allen, 24, of 1101 Carlisle 
ayenue, and Anna Belle Buylnger, 23, 
of 326 Oak street. 

Loule R. Beasley, 37, of 840 North 
Brondway, and Beulah B. Grounds, 26, 
of 507 Linwood street. 

L, Marcus Ferryman, 24, of 29 East 
Stewart strect, and Harriett J. Hauss- 
man, 18, of 82 Dover street. 

Issued, 

Clarence EZ. Thompson, 22, of 1358 
West Second strect, und Sara E, 
Tucker, 16, of 919 West Fourth strect. 

George L. Mende, 22, of 341 Went 
Powrth stroat, and Bthel M. Kelley, 22 
of 334 Went Fourth street, 
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|have occurred in 
northern plains 


Pacific const, 


have been slight 
important, 


Stations. 
Amarillo, Texas 
Charleston 8. C. 

nicago 
Cincinnati 


. 80 
68 


Des Moines, Iow: 














Detroit 5 
Fort Wayne, Ind.. 68 
Indianapolis 774 
Los Angeles 62 
Loulsville, K: 4 
T 76 

78 

80 

New York . 60 
Oklahoma City. 78 
Parkersb'g, W. Va. 74 
Phoenix, Ariz, ... 02 


Pittsburgh ...... 5 
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Portland, Ore, .., 62 
Tapid City, 8, D., 00 
Bt, Louls .. oe B 
Ban Francisco - 
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vi Kan... 
Yellowstono Park, 54 
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(Last 24 hours.) 
h During the past 24 hours showers 





©.| Mountain states and also along the 
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cPherson 
109 Gordon 


Avenue, against | 145 
Mra. Margaret Virginia Evans, 83, Frederick R. Pepper, Cal 
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probati 
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z ark come. We who now are proud of 
retchen said: “Ach |Chicago will someday hang our 
29) There Was a long pause. Helheads {n shame asil do, 1 who 


E.| wanted to tug one of her braids. come from the Patch dare to ace 
wanted her to look up, so he|cuse the man who &ils yonder— 
|could see her eyes. But he didn’t) {te broke off grinnin 


Molly put her hand f idly on his 
shoulder, But she spoke to Bob, 
“And yonder sits Gill Warren's 
Washing, you loafer!" She looked 
again at her eldest son, "I'm proud 
of you. You sounded jike your 
father in one of his moments. He 
had a tongue of silver too—" 





those wishes. He just stood there 
and finally continued Jamely; “It's 
& nice day,” 
"Ja," she replied. Perhaps she 
drew a deep breath “You besser 
{ake horse in the barn. Oats. Und 
take clodes in house," 
“Sure, I better.” 





bf 


No client ever had more effective 
defense—" 
His exultation was broken oft} 


Daisy was In a mood. The pat- by the sound of a horse-drakn 


Ung was badly 








ta roll of bills. “I've brought you 


—with more lights than @ny- 


: body's scen in Chicago! Free beer|a 
a present, Ma—" 


for you, Ma, forever—" “ 

Moly. fecolied, | abaking  her| Jack interrupted Dion's outburst | 
eee a) that sracestrack|(inontesyoulthink=aince you got 
Dion nodded’ your Information by mere chance 


“I won't touch it! It's cheating.” 
“Now, Ma, it's good money.” His 
grin widened. “We didn't cheat. 
Pickle and I bet on a horse—and 
then we shot the. other eight. 
That's all we did—" He iaughed 
again and went through the door, 
Molly shook her head, “That 
boy—" 

Jack sat down. “That boy's a 
man, Ma. And he's getting in with 
a pretty fancy bunch of people, 
Take it os a face—" 

“Dion's a fine lad—" 


—you ought to go to Warren first 
and tell him—” 
“Tell him what?” Dion's scorn 
Was eloquent, “Where would 1 get 
then? Are you crazy?" He 
turned to his generally silent 
shadow. “Who's B, Fawcett, 
Pickle?" 
Pickle pondered. Visibly and 
shrugged. "Never heard of him.” 
“Well—we will!" Dion whirled 
to his mother’s whgt-not and from 
it he took a pair of orn? mental 


H 





cett was—and he did not want 
Warren to learn why he was mak- 
{ng the inquiry. He realized that 


“Hello, son.’ He saw Pickle 
nd became even more casual 
Good evening.” 

“Evening, Mr. Warren.” 
“What can I do for you?! 
Dion had no scheme for attack. 
le wanted to find out who B. Faw- 


\t would take strategy to obscure 
his purpose, There were many de- 
tails about political life in the 
Patch which he could discuss with 
the boss, however, He grinned. 
“Like to see you alone for a mo- 
ment—" 

"Well—Is it !nportant?” 
*Fairly—" 





she had appeared to sing. Warren 
wouldn't like that. Maybe he also 
was in love with her. Dion dis- 
missed that facet of his contempla- 
tion. He'd seen her—and that was 
enough, 

He went through the door. It 
led Into a long corridor. But he 
was given no time to consider the 
vista, Four strong hands seized 
him. Four instead of the cus- 
tomary two, for Dion's Teputation 
in combat was excellent. He was 
made the immediate and thorough 
recipient of what has come to be 
known as the “bum's rush.” 
Belle Fawcett hadn't liked his 
way of attracting attention to 
herself—or perhaps Warren hadn't. 
In any case, he found himself in 
the posture of the man who had 
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Scissors. She shricked as she saw| “Then. — sure—" The music 
Teceived, She} police patrol. It clanged to a sion} “I hope so.” what he was golng to do—but she | Changed its tune at that moment. 
Kicked. The kick upset the milk} out in front of the O'Leary de-) For a moment there was silence | shricked too late, He cut a square |The dancing girls retreated in loud 
pall, Gretchen jumped to her feet.|mesne and the members of that|!" the little Victorian parlor of the| out of the cloth. “We'll be getting | Unison. Warren turned. “That is 
Tears came in her eyes. And still) family rounded thelr house in time| Leary home, It was, perhaps, m| along now,\he sald, “To see Gi. . : 0 
Hates. nation | She did not look at Bob, “Ach!"'|to observe an interesting little|S°mewhat worried allence. The| We'll find’ out who this Fawcett 
States, norther| she said again, "Zu Dumm!" scene. schism between the two boys Wes | fellow is. And with my own money 
Temperature chunges| “TM Sorry.” Dion descended proudly from the sires, DesemEng TC rains Dion's and the money I can raise on this 
and relatively un-| ‘Your mutter—" patrol. He was followed by his ob-| "gaging personality Not Con-|iittle trophy—” 
“Tll explain to, Mother. Hon-|sequious and constant companion|ceal from Jack his essential ir- Molly was torn between tio |a- 
estly— =a slim young man known as|responalbllity. And Jack was pro-| nents. “A saloon,” she muttered 
High Loy WindPree| He had come toward Gretchen| “Pickle” Bixby, whose connections| foundly determined to devote him-|inq she added, “acg ores arnt 
“A 14+ without taking into account| with Dion were as vague as was eeu oT to say about the cloth?” 
2 , i Daisy kicked if Dion's i . But! ¢ . " rm 
$1 Al fulx-not turouuly, but empbat-|it way not arrest srnien ad oe | Dios frends and thelr Meas Dion grabbed Pchde"by Geers | ite-Venus—bhe Three Gres 
“a jeally.) She) connected “with  the|casioned Dion's presence in the| Then Pico greturned ot the lutein earn its coat) tex thousan, | —Helen of Bey ee 
at io youngest O'Leary. The kick was) patrol. Watching neighbors were|!aundry, He was carrying ® soiled times!” He started toward tha| esd tere are only off per~ 
33 6 well-timed and well-placed. It pro-| doubtless disappointed by that| tablecloth. His face was grave door, grinning. “And pre the a to auction them feet 
46 pelled Bob forward—against Gret-| fact. Pee. perce Wen te Ee Saosin pers 
aa 2° ee —and his momentum carried} For Dion, airy as ever, drew a| quietly, “whose tae shirt which i 
yO chen—ani Molly looked, “Gil Warren's." | Own which I've got on!’ 
4c. them both another foot, so that|cigar from his pocket and pre- “So I thought. And here's\ He was gone, followed 
2 10 they brought up against the barn| sented it to the uniformed officer vhere Dion O'Leary starts going\ “The brass of him!” Molly sala, ordered. 
60: wall, He had spread his arms to}who had driven him | home. va tarthis meth “The gall! the vast 
ete. rotect her. It was only a slight| “Thanks for the ride, Jim.’ p d crossed the| Jack nodded, but, in his Dion, 
72 p | “Anything to oblige a friend,| Jack stood up and crosse face 
ost gesture, now to contract the em- ‘Any yf obligs "| room. He bent over the tablecloth| there was discontented thought. from 
48 brace. And he did. Thus, in an) Dion. ™ and looked at the spot Dion's fin-) "He's got too much. And T wns 
60 --|instant, he had taken her in his T'll do the same for you. peatatenatens der where it will lead him? 
a *;/ arms and, since their faces were a The cop cones apie ange CHAPTER FIVE id it ever occur to you that som? 
54 scant three inches apart, it. took Black Maria, Pi ven soe | Molly also bent over the table-|day Dion and I might be enemies a” 
ag i little longer to contract that dis- Bye Bee 3 st ie The patrol|cloth—and what she saw made| "That's impossible" Molly, une 
0 ” a 7 4 
58 i. |tance to zero. He kissed her. oA d banged away down the her mutter angrily. “Warren's | swered. ‘ 
4 .. «| Then, frightened, he drew away. eee atatiate Dion joined his| fond of drawin’ on his table linen.| “Why?” | 
Hue “ote th amen had altered famly. “Scrape your shoes,” he| The last Peeled eae Tipu the eT asaaeee and put wis 
ig wits < ec . = e a 
ie? er, ciation and’ removed her mod-| advised Pickle, as they went up on|cloth in the tu 
30 ? ao ’ 4 
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been ejected as he entered The 
Hub—sitting on the curb rue- 
fully—under the jeering gaze of 







she stopped. <7 


Gil Warren's dc 
Early surprised by 
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i ee ee = a ree com hers ) 
FoR BOOK NOW FIRST PUBLiSHED IN THE UNITED STAT 
“REGISTER OF COPYRIGH?S, Washington, D. 0. Date January 1 938 
“Y Of the BOOK named herein TWO complete copies of the best edition FIRST PUB D7ow the 
date stated herein are herewith deposited to secure copyright registration, ompanied by the mss) 
DAVIT required by section 16 of the Act of March 4, 1909, that the book has teen poe in accorda ie 
the manufacturing provisions specified in section 15 of the said Act. $2 (s a ‘or regis- 
ficate) is also inclosed. The copyright is claimed by Bz a? 
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Higwell-Matrix Company, 
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ae New York, New York iF re m5 
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‘of jhe United States, or from plates made within the limits of the United States from type set therein, by 


Higwell-Matrix Company, 


(Name of establishment) 
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Chapter One 

TIME occasionally pro- 
[' cts packward from the 

rr ghosts similar to those 
futtt” °re supposed to arise 
wie the past, then, on a 
out oe git in 1854, there were 
chilly F the flat ocean of grass 

sti 





ed south and west fr 
an to the Mi issippi 
to the sky-splitting 
were ghosts both 
able and foreign—ghosts of 
i buildings, canyon-like 
ing foundries, blistering 
'. caterwauling stockyards— 
. that had as yet no place 
the undulating prairie—where 
a long wagon rattled through 


moonlight 
“yevertheless, 


rom 
retch t fro 
Michig' 
eyond 
They 






pook 







even eighty-three 
eo the westward-pushing ef- 
fa new and uproarious civil- 
had marked the prairie with 

parallel lines — the 
over which the wagon 
d the gleaming tracks 


e sets of 
qieel ruts 

smeressed an 
railroad. 
that road two horses trot- 



























» baggage tied with the ropes 
Stare bounced on the hard 
m of the wagon. Four reins 
yin the horny palms of a huge 
f whose eyes were fixed not 
e immediate road but on some 
head — some place that ex- 
aps only in his imagina- 
Beside him, holding a child, 
his dream and yet more 
of the immediate rigors 
h high endeavor, was his 
+ Behind, their elbows hooked 
k straps to keep them from 





» of the excitement of 
were two half-grown boys. 

ese were the O'Learys — Pat- 
i Molly, six-year old Robert, 
old Jack, and Dion, who 
Learys, O’Haras, Mac- 
and Gordons, 
es — they were all mov- 
d across the prairie in 
and some of them sired 
me poets, some gang- 
ome died and were for- 
. America was Marching, 
d Patrick and Molly were in the 





ert woke and protested. “I’m 





o's not?” his mother an- 
e turned toward her hus- 
ill we be stoppin’ here for 
ght or have you changed your 
ation to the North Pole?” 

meee one hand on her eturdy 
,, cf and grinned. “Suppose I 
n° Td rather be one of thim 
Nos than carrying another hod 
as on the sidewalks of old 
/ork." He spat across the 
ae wheel, and it was more 
tL than the shaking of dust 
me teet. Then he chuckled. 
ll be only another three 


















Sighed. “And it'll be there 
W morning too.” 
ned “And so will we and 
be: eehale one of these days 
i Chicago clear out here, 
to wat 0 drive no further than 
") thes er the horses and find 
for the youngsters,” 





Ma Widened a i 
of 2 nd he pointed to 
UA with hia whip handle 


Ying here " 

‘dep you'll find a hotel 

cher (fine house, ‘This is ake 
‘ang 7® Passing, with horse 


| 
h ponderous endurance. Rat- 


g off, fighting sleep 60 as not | 





& policeman standing in 


+ AUCE 


Adapted from a story 


the middle. That’s a saloon we're 
drawing up to — ” 

Molly hugged her baby and join- 
ed her husband in laughter. As 
crazy, she thought, as an old stick, 
the craziest Irishman of them_all 
and twice as lovable as that. The 
quick response of her mirth was 
interrupted by a wail, remote, cold 
and far away. She stiffened for a 
second and then her grin returned. 
“There'll be coyotes in your fine 
hotel,” she said, “or maybe wolves 
in your saloon.” 

But Patrick was staring across 
the level night with an excited ex- 


Alice Brady - Andy Devine - Brian Donlevyy 


scenario by Lamar Trotti and Sonya Levien 


Dict 


FAYE - DON AMECHE 


by Niven Busch and 


reins. A light came in his eye as he 
watched the monster overtake his 
team. In 1854 the iron horse was 
still a novelty, and its effect on im- 
aginative men like Patrick was no 
different from the overpowering re- 
actions of other men after the turn 
of the century — when they first 
saw flying through the air clumsy, 
flimsy, thunderous vehicles born 
out of Kitty Hawk. 

“Begee,” he whispered. “She's a- 
bloomin’ and a-quealin’ and a-snor- 
tin’! A sweet ingine, heading lick- 
ety split for the same place we 
are!” 





pression. When he realized what his 
wife had said, he exhaled with dis-; 
gust. “Where's your ears woman. 
Haven't you heard enough of them} 
beasts to know they haven’t got} 
lungs of iron and a throat of brass? | 





It came abreast of them. The 
cars began to creep past them. 


Through the windows they could 
see a mail clerk with a six-shooter 
on his hip, standing guard over a 
pile of sacks—a woman in a hoop- 













the monotony of plodding across 
the prairie — out of the same care- 
less squandering otf force which 
typified all men like himself, men 
who heard the hypnotic word 
“Boom” and packed their families 
and their posse:sions and started 
West. For a little while his voice, 
riotous and discursive, cajoled the 
horses over the din of the train. 

Then the wagon hit a bad bump. 
Robert's head banged Molly’s chin, 
He began to cry. Her smile faded 
and her tone changed. “Stop it, 
you silly fool!" 

She meant it. Patrick knew her 
altered tone of voice. He leaned 
back against the reins and called 
to his horses. “Whoa! Whoa! You 
vain critters!’ 

But it was too late. The brief 
minutes of freedom to run, together 





On a sudden impulse, Patrick cracked the whip. A moment later, he regretted it. In vain, he tried to halt the 
racing team. Hysterical fear of the iron beast had driven the horses mad and the wagon lurched ahead, 


It’s a train awhistlin’ and some day! 
there'll be half a dozen of them 
comin’ into Chicago every day. 
Look!” 

The locomotive panted and bang- 
ed up from the rim of the prairie, 
its fire box glowing, smoke from 
its funnel-shaped stack brushing 
out a long strip of stars. Behind it 
was a variety of cars — cars that 
carried passengers and baggage 
and mail and freight and express; 
it was a mixture train, hammering 
its way from the East toward the 
new, raw metropolis on Lake Michi- 
gan, 

The boys cheered. 

Dion was enthralled by the drama: 


“Look at her come! Look at her 
flash! Listen to her!” 


Jack, who was two years older 
and more philosophical by nature 
as well as because of his years, was 
already counting cars. ‘Fourteen of 
‘em! Three passengers and eight 
freights!” 


The spectacle of the locomotive 
Swimming through the deep grass 
had as profound an effect upon 
Patrick as it had on young Dion. 
His hands tightened around the 





skirt, walking gracefully down a 
kerosene-lighted aisle, and a man 
in a broadbrimmed hat smoking a 
seegar. Patrick’s hand was on the 
whipstock. The horses were dancing 
in fear and resentment. On a sud- 
den impulse, he cracked the whip 
and the animals broke into a gallop, 
releasing their fear of the iron com- 
petitor in a furious burst of speed. 

“Ye fool!’ Molly breathed. “Racin’ 
the train!” But her eyes were 
brighter and her broad mouth was 
broad with a smile. 

Patrick was standing now and 
shouting, “Go on, ye devils! On to 
Chicago me beauties!” 

In the rear of the wagon the two 
boys leaped up and hung on. 

“You're beatin’ it, Father,” Dion 
shouted. ‘Give ‘em another cut!” 
He turned to Jack, grinning, and in 
a shrill voice he sang gleefully a 
phrase from “Wake Nicodemus. 

But Jack did not seem to share 
the unbridled enthusiasm of the 
rest of the family. “The horses are 
tired,” he said almost to himself. 
“T wish Pa wouldn’t do it.” 

A moment later Patrick also re- 
gretted his enthusiasm. He had 





raced the train out of gusto — out 
of an unconscious wish to break 


with the hysterical fear of the iron 
beast beside them, had driven from 
the horses’ minds any thought 
other than to run. They held their 
bits between their teeth and kept 
their heads low. A jog in the road 
which they half-blindly followed 
compelled them to drag the careen- 
ing wagon even closer to the loco- 
motive. That accident turned their 
excitement to utter panic. 

In unison they whirled from the 
train and from the road itself into 
the deep grass and across the 
prairie. 

Now Patrick swore and sweated. 
Molly hung grimly to her seat, The 
wagon bounced on two wheels. A 
trunk fell off, almost taking Dion 
with it. The hillock beside a gopher 
hole tossed the wagon the other 
way and perhaps saved it from go- 
ing over altogether. Patrick wrap- 
ped the reins around his wrists and 
cursed with all his prodigious lungs. 


There was a snapping sound. 
Then another, 


Molly screamed, 


(To be continued) 
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united States ,of America 

on the relation of 

Twentieth Century—lox Film 
Gorporation, a corporation, 

114, W. 56 Street, New York, N. Ye 


VS. 








Clement L, Bouvee, as 
Register of Copyrights, 
Tibrary of Congress, 
Washington, D. C. 
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FEB 171938 


RULE TO SHOW CAUSE i ee it YT 
Et soe SALES RSTBRANT, 
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Upon consideration of the petition of the 
Plaintiff, Twentieth Century-lox Film Corporation, filed 
herein, it is this 17th day of February, 1938,- 

ORDERED, That Clement L. Bouvee, as Register 


of Copyrights, Defendant herein, show cause, if any he has, 
on the JF day of Veo 1938, at 10 o'clock 


why the Writ of Mandamus should not issue as in said 





Qe Me; 


petition prayed, commanding him to accept the application of 
the Plaintiff, as filed, for the registration of the work 
antitled "DY OLD CHICAGO", and to register said work as a 
book as prayed in the said petition, provided that a copy 


of this Hele be served on the said defendant on or before 


the Z a day of February; 1938, 
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U.S. Marsballin and .or th> Dist. of Columbia 


By 





eputy U.S. Mar-hal-. 
ce 
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-~g>prier™-on the questions of law involved, and there being no 
objection thereto on the part of counsel for the Plaintiff and 


Defendat, respectively, it is by the Court this Ga" day of 


April, 1938, 
ORDERED, That the aforesaid Joseph A. Cantrel, agom 


ena Alfred H. Wasserstrom, Esq., be and they are hereby authorized 
to file their appearances in the within cause as amicus Curiae, 


for the purpose of filing a brief therein on the questions of 


law involved in the within cause. 





By Po 
fcr le | No objection:- Justices 


H. L. Godfrey 


| Attorney for Defendant, 
| Department of Justice 














United States of America 
on the relation of Twentieth 
Century-Fox Film Corporation, : 
a corporation, a 
444 W. 56th Street, 
New York, N. Y. 


= 
i 
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Library of Congress, 
Washington, D. C. : : Sa 


VSe = 
j= |D 

Clement L. Bouve, as : 
Register of Copyrights, : 2 3:0 1999 
. D JIU 


ORDER AUTHORIZING APPEARANCE OF AMICUS CURLAE. 


Upon oral motion of Joseph A. Cantrel, Esquire, of the 
District of Columbia bar, and Alfred H. Wasserstrom, Esquire, 
of the New York Bar, for permission to file their respective 
appearances herein as Amicus Curiae for the purpose of filing 
a brief on the questions of law involved, and there being no 
objection thereto on the part of counsel for the Plaintiff and 

Ags 
day of 
| 


April, 1938, 
| 


Defendat, respectively, it is by the Court this 


ena Alfred H. Wasserstrom, Esq., be and they are hereby authorized 


to file their appearances in the within cause as Amicwe Curiae, 


for the purpose of filing a prief therein on the questions of 


law involved in the within cause. 





No objection:- 


ILA, 

H. L. Godrrey 
Attorney for Defendant, 
Department of Justice 








No objection:- 





David A. Pine 
United States "attorney, 


By:- 
Howard Boyd 
Assistant U. 8S. Attorney 
Of Counsel for Defendant. 





Attorney Zor Plaintiff. 
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IN THE DISTRICT COURT OF THE UNITE) 





UNITED STATES OF AMERICA 
on the relation of 
Twentieth Century-Fox Film 
Corporation, a corporation, 
444 W. 56th Street, 

New York, New York. 


Ve No. 89,881. 


CLEMENT L. BOUVE, as 
Register of Copyrights, 
Library of Congress, 
Washington, D. C. 


AMENDMENT 10 ANSWER att 
punt 


Upon oral motion of the defendant, consented to by the plaintiff, 
leave is hereby granted to amend the answer of the defendant heretofore 
filed herein, by adding before the last paragraph of the said answer, 


on page 6, the following, to wit: 


"The defendant denies that the material entitled 
‘In Old Chicago' is, for the purposes of the 
deposit provisions of Section 12 of the Copy- 
right Act, the book contemplated by such Section, 
but asserts that such material is, on the con- 
trary, for such purposes, the contribution to 

a periodical contemplated by such Section", 


Sipe het 
eae oe 
em 


mst? xf 


I consent: 





FULTON BRYLAWSKI 












United States of America 
on the relation of Twentieth 
Century—lox Film Corporation, 
a corporation, 

LL4 We 56th Street, 

New York, N. Y- 


No. 69,é1, Law 


=< os en a2 se «6 o8 ce 08 se 


Ve 
Clement L. Bouve, as me 
Register of Copyrights, : - A i. FE i 
library of Congress, : 
Washington, D. C. : Nov 30 1938 


CHARLES B, STEWART, Clerk 

Comes now the defendant, by his attorneys below named, and moves 
the court for leave to amend the answer heretofore filed herein to. 
read as follows: 

Now comes Clement L. Bouve, Register of Copyrights, respondent 
herein, at all times saving and preserving unto himself all exceptions 
to the imperfections, and uncertainties and defects in the petition 
for writ of mandamus and order to show cause, filed herein, amd re- 
serving unto himself all benefit of any lack of jurisdiction of the 
court, appearing upon the face of the petition, to grant the relief 
preyed, and to direct him as Register of Copyrights, to perform the 
act in question, and relying upon the same as if demurrer had been 
specifically inclosed for answer to said petition, or so mich thereof 
es is material, and to the rule to show cause, answering says: 

1. Defendant admits, for the purpose of this proceeding, that 
mf , the plaintiff is a corporation organized under and. by virtue of the 
¥ laws of the State of New York. 

2- Defendant admits the allegations of the second paragraph con= 
cerning his official position. 

3 Defendant admits that the Act of Congress, approved March 4, 
1909, C. 320, Sec. 9, 35 Stat. 1077, contains the paragraph recited. 


4e Defendant admits that the Act of Congress, anproved March 4, 








words "edition!! and "then! in the last clause. 


5. Defendant admits that the Act of Congress, approved Iarch-4, 
1909, C. 320, Sec. 10, 35 Stat. 1078, contains the paragraph recited. 


6. 


Defendant admits that Philip Wylie is a citizen of the United 
tates and that he is the author of certain literary paterial entitled 


c- 
a 


"in Qld Chicago", and that plaintiff is the copyright proprietor of 
this wrk. As to whether plaintiff on the 30th day of December, 1937, 
first placed on sale, sold and publicly distributed a certain book 
entitled "In Old Chicago"; and as to whether the title page of each 
copy contained a printed notice of copyright; and as to whether said 
notice, if made, was in the words and figures enumerated, defendant 


is without knowledge; it therefore denies each ad every of said alle— 


ations and leaves plaintiff to its proofs. As to all other allega— 


tions in said paragraph 6, defendant denies each and every of said 
allegations. | 

7. Defendant admits that the literary work entitled "In Old 
Chicago" was printed and bound, as set forth in paragraph 7, but de- 
fendant is without lmowledge that the said wrk was published, with 
notice of copyright, on the 30th day of December, 1937, and therefore 
denies this allegation and leaves plaintiff to its proofs. 


8. Defendant admits that on the 13th day of January, 193€, the 


petitioner deposited in the Copyright Office, Library of Congress, 
Washington, D. C., two copies of a literary work entitled 'In Old 


Chicago" but denies that they constituted two complete copies of the 


best edition then published of this literary wrk. Defendant further 


admits that the two copies deposited were accompanied by an applica— 
tion on Form "A~1't and an affidavit required in connection with 
Form "A-1", together with the amount of #2.00, which is the statutory 


fee for literary work registered in connection with Form "7-1", De= 











copi 8S of the said application Form " A- 1 'y 


said literary work entitled "In Old Chicago." As to all other alle- 


“ations in said paragraph 8, defendant denies ‘each and every of said 


allegations. 


0. Defendant admits that his letter of January 26, 1938, addressed 


7 


to lr. Brylawski, is correctly quoted in paragraph 9. Defendant avers 
that he refused to register the said clain of copyright on January 26, 
1938, for the reason the deposits submitted in support of the registra— 
tion of such claim were not in the form required by section 12 of the 
Copyright Act, in that being proof, they do not constitute complete 
copies of the best edition, and do not consist of the issues of the 
newspaper containing the same. 

10. In so far as plaintiff's 10th paragraph embodies conclusions 
of law, the defendant is advised that he is not required to answer. 
But defendant denies that the plaintiff has fully complied with all | 
of the provisions of the Copyright Act relating to the registration 
of its claim of copyright in the said literary work; that it is legally 
entitled to have its claim of copyright in the aforesaid literary work 
registered in the Copyright Office in the form presented. Defendant 


also denies that his action in refusing to make such registration is 


unwarranted, arbitrary, and contrary to the meaning and intent of 
Congress end to express provisions of the said Copyright Act, and that 
such refusal has caused great damage to the plaintiff. Defendant also 
denies that his action is calculated to and does deprive the plaintiff 
of the rights which would assertedly otherwise accrue to it, and that 
the plaintiff is prevented from obtaining the protection to which it 
is entitled under the Copyright Act. 

ll. Im so far as plaintiff's llth paragraph embodies conclusions 
of law, the defendant is advised that he is not required to answer. 
As to whether or not, on December 30, 1937, the said literary work 


was published by being placed on sale, sold and publicly distributed 











i in any news— 


curred, to the republication of the said literary wor 


paper or other periodical; as to whether or not each copy of the lit— 
erary work alleged to have been published contained a copyright notice 
as required by law; as to whether or not the term of copyright com- 


menced the 30th day of December, 193173 and as to whether or not said 


date is the first date on which said literary work was published with 


notice of copyright, defendant is without knowledge; it therefore 
denies each and every said allegation end leaves plaintiff to its 
proofs. Defendant also denies that his suggestion, contained in the 
last paragraph of his letter, hereinabove set forth, is wholly with- 

out merit; that such suggestion does not comply with the provisions 

end the requirements of the said Copyright Act and that the adoption 

of the said suggestion by the plaintiff would not only secure to it 

no protection or benefit under the Copyright Act, but mght effectually 
deprive it of the protection to which it is otherwise entitled. 

Further answering defendant avers that on January 3, 1938, publi- 
cation of the literary wrk entitled "In 01d Chicago," by Philip Wylie, 
began by publishing chapter 1 in the Daily News, Los Angeles, California, 
for Monday, January 3, 1938. The Daily News, Los Angeles, California, 
is a daily newspaper which is /published, sold, and publicly distritmted 
on the publication date therein contained end printed and bound as re- 
quired in section 12 of the Act. The succeeding editions of this news- 
paper carried successive chapters of the literary work in question, 
the first ten chapters having been published in this manner De 
Jenuary 13, 1938. By, January 25, 1938, the entire literary work had 
been published in this manner. Chapters 1, 2, 4 and 5 of the story 
"In Qld Chicago," which respectively appeared in the editions of the 
Daily News for January 3, 4, 6 and 7, contained a copyright notice 
"Copyright, 1937, by 20th Century-Fox Film Corporation." Chapters 3 


and 6 to 18, inclusive, which respectively appeared in the editions 


we 









3 Dy <Oth Cenvury=s 


Chanter 19 and the concluding chapter, which 





Film Corporation." 
respectively appeared in the editions of January 24 and 25, were pub-— 
lished without copyright notice of any kind. (Photostatic copies are 


hereto appended and prayed to be made a part hereof, marked Deft's. 


Ex. A.) 
And further answering, defendant avers that whether or not 


the plaintiff secured a valid copyright on December 30, 1937, the 
right to copyright protection was thereafter lost through publica- 
tion of the story 'In Old Chicago" without any copyright notice 
with respect to certain chapters, and in other cases with the year 


date "1938" of which the accompanying amendment to page 5 of the 


original answer is one example. 
And furthar answering, defendant avers on information and belief 


that said literary matter entitled "In Old Chicago" was published with 
copyright notice in newspapers and periodicals, and printed and bound 


as required by section 12 of the Act, prior to January 13, 1938, other 


than in the aforesaid Daily News. 
And further answering, defendant avers that the Copyright Act does 


not require or contemplate the deposit of material in "proof" form and 
that the defendant is without authority to register a claim of copy 
right in such material when accompanied by a deposit or deposits in 
such form. 

And further answering, defendant avers that his action is fully 
warranted in view of sections 12, 13 and 59 of the Copyright Act. 

And further answering, defendant avers that in refusing to accept 
as a deposit the writing entitled "In Old Chicago" defendant has acted 
within a discretion vested in him by section 10 of the Copyright Act, 
which provides that any person entitled thereto by this Act— 

"% * % may obtain registration of his claim to copyright by 


complying with the provisions of this Act, including the de- 
posit of copies, and upon such compliance the register of 
copyrights shall issue to him the certificate provided for 
in section fifty-five of this act;" 


in that the material. offered to support the claim of registration of 
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constitute the form of deposit required by Section 12 of 


the Act; and the deposit thereof by the plaintiff as afore— 


said did not constitute a compliance with the provisions of 


the Act. 
The defendant denies that the material entitled 


"In Old Chicago" is, for the purposes of the deposit pro- 
visions of Section 12 of the Copyright Act, the book con- 
templated by such Section, but asserts that such material 
is, on the contrary, for such purposes, the contribution 
to a periodical contemplated by such Section. 

And now having fully answered the petition, and 
made return to the rule to show cause, the defendant prays 
that the order to show cause against him be discharged 


and the petition be dismissed with all costs of the proceed- 


ings egainst plaintiff. 






DAVID A. PINE, 
United States Attorney. 






HOWARD BOYD, 
Assistant United States Attorney. 


Attorney, Department of Justice. 





J. F. MOTHERSHEAD, 
Attorney, Department of Justice. 


Attorneys for the Defendant. 
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IN THE DISTRICT COURT OF THE UNITED STATES 


FOR THE DISTRICT OF COLUMBIA 


United States of America 3 


on the relation of Twentieth 
Century-Fox Film Corporation, 
| a corporation, 

| 444 We 56th Street, 








| New York, Ne Ye : 
; At Law 
i we 2 FLLED 
| Clement L. Bouve, as : 
| ee of cee : DEC 9 1938 
CHARLES E, STBWART) 


Washington, D.C. 


POINTS AND AUTHORITIES IN OPPOSITION TO DEFENDANT'S 


MOTION FOR THE PRODUCTION OF DOCUMENTS UNDER RULE 34 


le The defendant seeks to inspect, to copy and to photograph the large 
number of letters which in all cases except one bear dates approximately not 
less than seventy-five days after the date of publication of the story "In 


Old Chicago" and in support of the motion defendant says that the letters are 


Clork 





relevant as bearing on the issue that proof sheets are not registerable in 


the Copyright Office, and for other reasons as will appear at the time of the 


trial. 





As to what the other reasons are the plaintiff is in the dark, and it 


is submitted that if the defendant has reasons they must appear in the motion 


and not be left to conjecture. Rule 34 of the new Federal Rules permits the 


inspection and copying of designated documents which constitute or contain 


evidence material to any matter involved in the action. 


The plaintiff's claim is based upon the single issue that it obtained 
a valid copyright by publication on December 30, 1937 with a notice of copy- 


_ vight in the form prescribed by the Copyright Act. 
| with respect to the appearance in daily newspapers of the story involved in 


this action cannot be in the nature of things material to the issue, and the 


| 
| defendant has wholly failed to show its materiality. For these reasons, 


plaintiff submits that the motion should be dismissed. 











What transpired thereafter 


Thon FLUISHMAN 





Attorneys for the Plaintiff. 
1331 "G" Street, N. W. 
Washington, D. C. 
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| New York, N. Ye 


_ Clement L. Bouve, as 

| Register of Copyrights, 
| Library of Congress, 

| Washington, D.C, 


IN THE DISTRICT COURT OF 







FOR THE DISTRICT OF COLUMBIA 





United States of America 

on the relation of Twentieth 
Century-Fox Film Corporation, 
a corporation, 

444 We 56th Street, 


At Law 
No. 89,881 


rFihLeD 
nec) 1980 
CHARLES £, STEWAID, le 


POINTS AND AUTHORITIES IN OPPOSITION TO DEFENDANT'S 
MOTION TO AMEND THE ANSWER 


Ve 


oe 87 fe we ee 88 te fe ee oe te le lt 


= 


1. The defendant seeks to amend his answer, the new portion being 
generally the matter contained in paragraph 11 beginning with the 5th line from 
the bottom of page 4 and continuing on page 5 with the lst paragraph beginning 
on that page. The new portion of the answer sets up matter which, even if 
true, is not material to the defense to the plaintiff's claim, nor could it 


defeat this action. To state it otherwise, the defendant now says that the 





story "In Old Chicago" appeared in various newspapers after December 30, 1937, 
which is the date the plaintiff says that the book "In Old Chicago" was pubs 
lished with a copyright notice thereon; that certain portions of the story 
appeared in the newspapers with a copyright notice with the year "1937", 
some with the year "1938", and some with no year shown. 
The Copyright Act, approved March 4, 1909, (Sec. 20, 35, Stat. 1080) in 

part reads as follows: 

"Where the copyright proprietor has sought to 

comply with the provisions of this title with 

respect to notice, the omission by accident or 

mistake of the prescribed notice from a particular 

copy or copies shall not invalidate the copyright 


HUNHHHMH HH H HM 


Prior to the enactment of the above mentioned act it was held in the 


| case of The American Press Association v. Daily Story Publishing Company by 


the Circuit Court of the United States for the Northern District of Illinois, 


120 Fed. 766, that the accidental omission of copyright notice by a licensee 

















did not result in loss to the proprietor of any of his rights in the copyright 


laws. On appeal to the Supreme Court of the United States the appeal was 
dismissed on authority of counsel for the appellant, 193 U. S. 65. To the 
same effect are the cases of Stecher Lithographic Company v. Dunston Litho- 
graph’ Company, 233 Fed. 601, and W. H. Anderson Company v. Baldwin Law Pub- 
lishing Company, 27 F. (2d) 82-69. 

2. The printing in newspapers of certain portions or even all of the 
story "In Old Chicagom after December 30, 1937 does not affect the plaintiff's 
claim. 

The theory of the plaintiff's case is based upon the single premise 
that it secured a valid copyright of the story "In Old Chicago" by the pub= 
lication thereof on December 30, 1937 with a notice of copyright in the form 
prescribed by the Copyright Act, and its claim must rise or fall on that 
single issue. Therefore the printing of the story in newspapers after Dec~ 
ember 30, 1937 cannot under any theory of law be material to the issue in 
this cause and evidence of such printing simply tends to confuse the issue 


and does not lend any light in the adjudication of this action. 


ON BRYLAWK 





- ‘4 


SIMON FLEISHMAN 


Attorneys for the Plaintiff. 
1330 ign Street, N.We 
Washington, D.C. 
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IN THE DISTRICT COURT OF THE UNITED STATES FC 


Law No. 89,881. 


h 1928 





United States of America, 
Ex rel Twentieth Century— 
Fox Film Corporation, 

A body corporate. : 


Plaintiff. 


vs. 


ee. ee. ee 


Clement L. Bouve, as 
Register of Copyrights. : 


Defendant. : 7 a ee 


ORDER OVERRULING DEFENDANT'S MOTION TO AMEND THE ANSWER 
AND FOR THE PRODUCTION OF DOCUMENTS 





This cause coming on to be heard in open court on the 
defendant's motion to amend the answer and on the defendant's motion for 
production of certain documents » and points and authorities both in 


support and in opposition to each of said motions having been filed in 





| this court by the respective parties hereto, and the said defendant ~ 
| no sponding upon the call of the said motions, it is this H day 


of A. D. 1939 





] 
i | ORDERED: That the said motions of the said defendant and 
J : 


each of them be and the same hereby are overruled. 


BY THE COURT: 





: a 
ut ra Justice 














APR 29 1940 
CHARLES £. STBYAKT, Clerk 


Who So Ges THGthy 
TWENTIETH CENTURY+FOX FILM CORP., 


Law No. 89,881 


Ve 


CLEMENT L. BOUVE, 
as Registier of Copyrights. 


The plaintiff obtained a copyright in its work "In Old Chicago" 
in December 1957, by publication with notice of copyright. The work was 


actually offered for sale to the public and although the number of copies 





offered for sale was quite small, and the publication made as a requisite 
for bringing suit to enforce registration, it cannot be said that there 


was no publication, for had the work been offered for sale without the 


copyright notice there would have been a surrender of all right to a 
copyright. 

The defendant refused to register the copyright chiefly on the 
ground that the writing | sought to be copyrighted consisted merely of 
"page proof" of a contribution to a newspaper and that the newspaper 


containing the serialization should be depoaited instead of the page proof. 





The book in question does have some of the characteristics of 
"yage proof". The sheets are printed on one side only, each page has a 
separate copyright notice and a resume of the preceding pages, but the sheets 
are bound together in the form of a book. The fact that it was apparent 
from the face of the book that the purpose was to have it published in 
instalments in periodicals does not in my opinion prevent the registration 
of the whole as a book. Nor cam it be said that this was not "the best 
edition thereof then published", it being the only coumlete edition. 

It may be added that it was the practice until the year 1936 
under the former Register of Copyrights to register copyrighted publica- 


tions similar to the one in question, 


| 
| 

















As to the discretionary power of the Register of Copyrights, 


I think that he has no power to refuse to register any copyright that is 


entitled to registration under the law; that it is 4 question of fact 


whether the applicant has complied with the law; that if he has complied 


e the copyright registered; that 


ing of fact or conclusion of law on the part of the Register of Copyrights 


powers of the Register of 


with the law he is entitled to hav any find- 


are not binding upon the court. I think that the 


Copyrights are analogous to the powers of the Postmaster General in ad- 


mitting articles in the mail and of the Register of Deeds in recording in- 


20 App. De C. 581; 








Compan: 





struments. Paine vs. National Raily 


I do not think that the testimony is sufficient to establish 


any waiver of copyright based upon any publication without the copyright 


notice by the authority of the publisher. 
fo 


The plaintiff is entitled the the relief sought. 


. 


- 






















INITED STATES OF AMERICA, ex rel., 
TWENTIETH CENTURY-FOX FILM CORPORATION, 


Plaintiff, 
MIO Law No. 89,881 


Clement L. Bouve, as Register of Copyrights 


Nw a SS SS 


Defendant. 


STATEMENT OF FACTS 

I. The plaintiff, TWENTIETH CENTURY-Frox FILM CORPORATION, 
a body corporate, existing under the laws of the State of New York, is the 
copyright proprietor of the book entitled "In 61d Chicago", by Philip Wylie, 
a citizen of the United States; said book was printed in the City of New York 
from type set within the limits of the United States; the binding of said 
book was performed within the limits of the United States. 

&- The plaintiff published said book on December 30, 1957, 
by first offering for sale to the public on that date copies of the said 
book bearing statutory copyright notice, namely "Copyright, 1957, Twentieth 
Century-Fox Film Corporation". This publication was made as a requisite for 
bringing suit to enforce registration. The number of copies offered for sale 


was quite small. 





3.0n January 15, 1938, plaintiff deposited in the Copyright 
Office, Library of Congress, Washington, D. C., two complete copies of the 
only complete edition then published of said book, and accompanied said de- 
posit with application for registration of copyright on forn A-I, supplied 
by the Register of Copyrights, which application included affidavit as requir- 
ed by Section 16 of the Copyright Act, setting forth that said book had been 
| produced in accordance with the "manufacturing provisions" of Section 15 
| of said Act, together with the sum of $2.00, the same being the statutory fee 


for the registration of the claim of copyright for said book and issuance of 


certificate of registration therefor. F 


e 





} 4. The ve fendant as Register of Copyrights 3 ised to register 
plaintiff's claim of copyright, and refused to issue certificate in part on the 


\ground that the material deposited consisted of “page proof", of a contribution 


to a newspaper, and that the newspaper containing each chapter of a serializa- 


| tion of a work should be deposited instead of the material (the book) deposited 
by plaintiff. 
| The bbok in question ae some of the characteristics of “page proof". 
‘the sheets are printed on one side only each page has a separate copyright 
‘notice and aresume of the preceding pages; the statement "to be continued” 

is used at the end of the chapters; there is an absence of pagination; differ- 
ent grades of paper are used; but the sheets of page proof are bound together 
in the form of a book. It is apparent from the face of the book that the pur- 


/pose was to have it published in installments in periodicals. 


5. It was the practice until the year 1936, under the former 
Registers of Copyrights, to register claims of copyrights in publications 


similar to the book entitled "In Old Chicago" as "books", when applied for 


on A-I forms. 


6.The plaintiff's work was printed serially in various news- 
papers in the United States after the initial publication by the plaintiff. 
Some of the serial installments carried incorrect copyright notices and some 
instaklments were printed without copyright notice, But there was no. publi- 


cation without the copyright notice with the authority of the publisher. 





CONCLUSIONS OF LAW 


I. The material deposited by plaintiff, and in which registra- 
tion of claim of copyright was refused by the defendant, is a "book" within the 


meaning of the term as used in Section 5 of the Copyright Act. 
2. The plaintiff obtained a copyright in its book "In Old 


Chicago" on December 30, 1937, by publication with notice of copyright, and 


complied with all the prerequisites _for registration of its claim of copyright 
in said book; and deposited copies thereof in accordance with law; and thereupon 
| n the said book and 


decane entitled to registration of ite claim of copyright i 
| 


issuance of certificate therefor. 
| 











under the law. It is a question of fact whether the applicant has complied 


with the law; if he has complied with the law he is entitled to have the copy- 


right registered; and findings of fact and conclusions of law on the part of the 


Register of Copyrights may be reviewed and, if erroneous, corrected by this 


1] 
court. 





4. The testimony respecting publication without notice is 


insufficient to establish abandonnent of its copyright by the plaintiff. 


—- 
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UNITED STATES OF AMERICA, ex rel., 


(-PVENTIETH CENTURY-FOK FILM CORPORATION, ) 
) 
Plaintiff, ) 
) 
vs. ) Law No. 89,881. = 
5 ) j gC i D 
CLEMENT L. BOUVE, as Register of ) Mg ~d 
Copyrights, “Af 9 ~1949 
( " T 
Defendant. ) HARLS S14 was 
AHaR Clerk 





ORDER DIRECTING DEFENDANT TO REGISTER CLAIM OF COPYRIGHT 


This cause, coming on to be heard at this term of Court, 
and upon consideration of the evidence adduced herein, and after argu- 
ment by counsel for the respective parties, it is this 9th day of 
Mey A. D., 1940, Adjudged, Ordered and Decreed: 

That the defendant, Clement L. Bouve, as Register of Copyrights, 
be and he is hereby enjoined and directed to forthwith register the 
plaintiff's claim of copyright in the book entitled "In Old Chicago" 
by Philip Wylie, published by the plaintiff on December 30, 1937, in ac— 
cordance with its application for registration of its claim of copyright 
on Form A-1 of the Copyright Office, filed January 13, 1938, and the 
said defendant is further enjoined and directed to issue to the said 
/ plaintiff a Certificate of Registration thereof. 

Provided, however, that this order shall not become effective 


until the expiration of the time allowed defendant in which to file 


notice of appeal or until final disposition of such appeal. 


BY COURT: 


Le: 











UNITED STATES OF AMERICA 

on the relation of Twentieth 
Century-Fox Film Corporation, 
a Corporation, 

444 We 56th Street, 

New York, N. Y. 


At Lav 
Ve f 
CLEMENT lL. BOUVE, as No. 89881. 
Register of Copyrights, 
Library of Congress, 
Washington, D. 0. e 1 L 1 D. 


—— g, sre, SH 

This action came on to be heard at ena SHEP cn 
defendant's motion for the production and inspection of docu- 
ments; and thereupon on consideration thereof, it is, this 
24th day of May, 1939, 

ORDERED that the said motion be and the same is . 
hereby granted and allowed. 

The inspection shall occur at the business address 
of Twentieth-Century Fox Film Corporation, 444 West 56th 
Street, New York City, any business day between 9 a.m. and 
5 pem. Photographs or photostats of the exhibits may be made 
by counsel or by any commercial photographer. Also, the 


exhibits may be copied by counsel or by any commercial sbenog- 


rapher. 


4 \ PGE Cee 


Ofek b, Bowe ies Ka grok. Os # 
norm pgs OU 9 pein fossa 
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se Romer 200 ad Nok? Bark Bide. (3321337. Ostbs0.. 


You are hereby commanded to appear, beforethisConrt on the__...- ie i 5 ae ea 
ae , 19.39, at 10 o’ clock a. m., to testify as a witness in the 


















CHARLES E. STEWART, Clerk. 
lwsiccecdeseeecctieesient ee er , Asst. Clerk. 


PAID 


JUN =6 1939 
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MARSHAL’S RETURN 


Summoned the above-named witness -...- J ent net ee EM el Se 8 


¥. &. OOVIRNWENT PRIXTENG OFFICE 7—2145a 














Copyrights for the fiscal year ending June 30, 1937. 


2. A true copy of the forty—first annual report of the Register of 
Copyrights for the fiscal year ending June 30, 1938. 

3. All correspondence or copies of correspondence, letters, 
telegrams, documents, memoranda, and writings, transcriptions of conversations 
and telephone calls, with respect to the story "In Old Chicago" by Philip 
Wylie or with respect to the motion picture "In Old Chicago," which passed 
between you, personally, or as Register of Copyrights, or the office of the 
Register of Copyrights, or your attorneys in this cause, and any of the 
following newspapers or magazines,or agents, servants, or employees of the 


following newspapers or magazines: 


Daily News Los Angeles, California 
The Monitor Denver, Colorado 

The Dayton Herald Dayton, Ohio 

Dayton Journal Dayton, Ohio 

San Francisco Chronicle San Francisco, California 
Paramount News San Francisco, California 


Hastines (Nebraska) Daily Tribune Hastings, Nebraska 
The Davenport Democrat and Leader Davenport, Iowa. 


4. All correspondence or copies of correspondence, letters, 
telegrams, documents, memoranda, and writings, transcriptions of conversations 
and telephone calls, with respect to the story "In Old Chicago" by Philip 
Wylie or with respect to the motion picture "In Old Chicago," which passed 
between you, personally, or as Register of Copyrights, or the office of the 
Register of Copyrights, or your attorneys in this cause, and any of the 


following theatres or persons, or agents, servants, or employees of the 


following theatres or persons; 


Capitol Theatre Davenport, Lowa 
S. J. Mayer Davenport, Iowa 
Dale McFarland Davenport, lowa 
Victor Martin Davenport, Iowa 
Darrell Doyle Davenport, Iowa 
Tri-States Theatre Corp. Davenport, Lowa; 


Des Moines, Iowa; or 
Hastings, Nebraska. 














San Francisco, California 
San Francisco, California 
San Francisco, California 
San Francisco, Galifornia 
Cincinnati, Ohio 


Allan G. Warshauer 
Paramount Theatre 
G. M. Rallentine 
G. M. Westergren 


Dinerman 

J. J. Grady Cincinnati, Ohio 
Nathan Wise Dayton, Ohio 

RKO Theatre Dayton, Ohio 
Dwight, Young Dayton, Ohio 


Denver, Colorado 


Simon Gertz 
Denver, Colorado 


Amusement Enterprises, Inc. 


Civic Theatres Denver, Volorado 

J. S. Russell Denver, Colorado 

Colorado Herald Publishing Co. Denver, Colorado 

R. J. Morrison Nenver, Colorado 

Frank J. Wolf Denver, Colorado 

Charles f. Arnn Los Angeles, California 

peas Brand Los Angeles, California 
J. W. Ward Los Angeles, California 

Troy Orr Los Angeles, California 

Thorton Sargent Los Angeles, California 

Bruce Fowler Los Angeles, California 

Fox West Coast Agency Gorp. Los Angeles, California 

Stanley Mayer Davenport, Iowa 


5. All memoranda, notes, inter-office memoranda, inter-office 
notes, office orders, correspondence or copies of correspondence, opinions, 
with respect to your refusal to register the story "In Old Chicago" in the 
form as submitted to you for registration by Twentieth Century-Fox Film 
Corporation (relating to literature, and not motion picture). 

6. All reports, notes, correspondence, copies of correspondence, 
memoranda, or transcription of conversations received by you personally, 
or as Register of Copyrights, or by the Office of the Register of Copyrights, 
from the Department of Justice, or any attorney therein or thereof, with 
respect to the publication or alleged failure of publication of the story 
"In Old Chicago" by Philip Wylie. 

7. All reports, notes, correspondence, copies of correspondence, 
memoranda, or transcription of conversations received by you personally, 
or as Register of Copyrights, or by the Office of the Register of Copyrichts, 


from the Department of Justice, or any attorney therein or thereof, with 


- 


















of Justice, or any investigator or attc 





paration of your defense of this case. 


g. All newspaper copies in your possession or under your control 





which contain the story "In Old Chicago" by Philip Wylie, and every newspaper 





ns or includes any 





copy in your possession or under your control which contai 


portion of said story, or any installment thereof in serial form. 











Law No. 89881 


Clement L. Bouve, as Register of Copy— 
rights, Library of Congress, Washington, 
D. Ce 


MOTION TO SET ASIDE NOTICE OF TAKING 
TESTIMONY AND TO QUASH SUBPOENA AD TEST, 
AND_SUBPOENA DUCES TECUM 


> 


Comes now the defendant, by his attorneys below named, and 
moves the Court — 

1. That plaintiff's notice of taking testimony dated June 6, 
1939, be vacated and set aside (a) as to the date the testimony is 
to be taken, and (b) as to the place of taking the testimony. 

2. That the subpoena ad test, served June 8, 1939, requiring 
defendant to appear and testify on June 16, 1939, be quashed; and 

3. That the subpoena duces tecum served June 7, 1939, requir— 
ing defendant to appear with certain writings and testify on June 16, 
1939, be quashed, or in the alternative be restricted to exclude 
privileged material and to set forth a date and place mtually satis— 


factory to counsel for taking the deposition. 
An affidavit setting forth the facts is attached hereto and 


forms a part hereof. i : 
Please take notice that this TaD Zale : = 


motion, affidavit and memorandum United States Attorney. 
of points and authorities will be 
taken up with the Motion Court at 

ae 


10 a.m., Tuesday, dune 13, 1939. 
HOWARD B 


? 
Assistant United States Attorney. 


Service of motion, affidavit and 
memorandum of points and authori- 

ties made on June 10, 1939, by ZA J Senin 
leaving a copy at the office of H, L. GODFREY, 


counsel for the plaintiff. Attorney, Dept. of Justice. 


ieee for ashes re J. F. MOTHERSHEAD, 


Attorney, Dept. of Justice. 





DIS fF THE ; 
FORTHE RDTSTHrCTTORNCCEUUETE a 


United States of America 
on the relation of Twentieth 
Century-Fox Film Corporation, 
a corporation, 
Lid We 56th Street, 
New York, Ne Ye 

Ve Law No, 89,881 
Clement Le Bouve, as Register 
of Copyrights, Library of 
Congress, Washington, D, C, 


City of Washington ) SSS n NS 
District of Columbia) a 

H. L. GODFREY, one of the attorneys of record in the above 
entitled case, being first duly sworn deposes am says as follows: 

That on May 25, 1939, he served upon counsel for the plain- 
tiff by registered mail a notice that testimony would be taken in 
New York on Monday, June 19, 1939; that the return receipt card 
from the Post Office gave a "date of delivery" of the notice to 
counsel for the plaintiff of May 26, 1939;,and that Exhibit A attached 
hereto is a true amd correct copy of the notice; 

That on June 6, 1939, counsel for the plaintiff served upon 
the defendant a notice that plaintiff would take testimony on Friday, 
June 16, 1939, at Room 800, Second National Bank Building, 1333-1333 
G Street, Northrest, Washington, D, C.3 that the notice stated the 
testimony of defendant, Clement L. Bouve, and "one or more persons" 
would be taken before Albert E, Steinem, or other notary publics and 
that Exhibit B attached hereto is a true and correct copy of the 
aforesaid notice, 


That plaintiff, with defendant's notice of taking testimony 


in New York on Monday, June 19, 1939, before it, acted unreasonably 





counsel for the defendant when it gave notice of the taking of testi- 


mony in Washington on Friday, June 16, 1939; that the scope and 

Length of the examination of plaintiff's witnesses cannot be predicted 
and might well extend until June 19, the date previously set by 
defendant for the purpose of taking testimony in New York; and that 
other official engagements of counsel for defendant make any date 
during the week of June 12 for the taking of plaintiff's testimony 
extremely inconvenient; 

That plaintiff on June 8, 1939, and on June 7, 1939, 
respectively, served on defendant a subpoena ad test. and a sub- 
poena duces tecum requiring defendant to appear at Room 800, 

Second National Bank Building, 1333 G Street, Northwest, Washington, 


D. Cy with certain writings listed in a "Schedule A" attached hereto 


H, L. GODFREY : 


Subscribed and sworn to before me by the above affiant > 


and marked defendant's Exhibit C. 


H. L. GODFREY, this 10th day of June, 1939. C 


e-fibegl 








Fulton Brylawski, Esq., 
William B. Wolf, Esq., 
Simon Fleishman, Esq., 


1331 G Street, N. W., 
REGISTERED MAIL 





Washington, D. C. j My, 
In re: United States of America, ex rel. Wf, “Py 

Twentieth Century-Fox Filn Corporation, 

vs. Clement L. Bouve, Register of Vy, 

Co hts, At Law No. sgl. i 


Gentltmen: 


As attorneys for the plaintiff in the above-entitled 
action, you are hereby notified that depositions will be taken 
on June 19, 1939, at 10:30 o'clook in the forenoon, before a 
notary public or other duly qualified officer, at the United 
States Court House, Foley Square, Room 10, New York City, of 
the following named witnesses: 


William CG. Chambliss, 
444, West 56th Street, 
New York City. 


Earl W. Wingart, 
424 West 56th Street, 
New York City. 


and possibly one or more other officers, employees, or represen— 
tatives of the plaintiff. 


You are notified to appear and cross-examine. 
Respectfully, 
(Sgd.) H. L. Godfrey 


H. L. Godfrey, 
Attorney for Defendant. 





United States of America, 

on the relation of 

Twentieth Century-Fox Film Corporation, 
A corporation, 

144, West 56th Street, 

New York, New York. 


LAW NO. 89.881 


Ve 


Clement L. Bouve, 

As Register of Copyrights, 
Litbrary of Congress, 
Washington, D. C. 


ee 82 22 28 08 08 80 20 se 86 Se 86 96 


NOTICE TO TAKE DEPOSITIONS UPON ORAL EXAMINATION . 
To David A. Pine, United States Attorney, 
Howard Boyd, Assistant United States Attorney, 
H. L. Godfrey, Attorney, Department of Justice, 
J. F. Mothershead, Attorney, Department of Justice, 
Attorneys for the Defendant. 


Please take notice that at 10 o'clock A.M. Eastern Standard Time, 
on the 16th day of June, 1939, at Room 800, Second National Bank Building, 
1331-1333 G Street, N. W., Washington, D. C., the plaintiff in the above- 
entitled action will take the depositions of Clement L. Bouve, the defendant 
in the above-entitled action and one or more persons engaged in the print— 
ing business or paper business, whose principal place of business is in the 
City of Washington, upon oral examination pursuant to the Federal Rules of 
Civil Procedure before Albert E. Steinem, a notary public, or before some 


other officer authorized by law to take depositions. The oral examination 


will contime from day to day until completed. 
You are invited to attend and cross examine, 


(Sgd.) _ FULTON BRYLAWSKI 
Fulton Brylawski 


WJ WM. B. WOLF 
William BL! Wolf 


ha SIMON FLEIS 
Simon Fleishman 
Attorneys for Plaintiff, 
1331 G Street, N.W. 
Washington, D. C. 


ake Depositions Upon Oral 


Service of the foregoing Notice to T 
6 day of 


Examination, by copy thereof, acknowledged this 
June, 1939. : 
—_—_— CO 


Ss 












1. A true copy of the fortieth anmal report of the 7 
Copyrights for the fiscal year ending June 30, 1937. as 

2. <A true copy of the forty—first anmal report of the Register of 
Copyrights for the fiscal year ending June 30, 1938. Y 

3e All correspondence or copies of correspondence, letters, 
telegrams, documents, memoranda, and writings, transcriptions of conversations 
and telephone calls, with respect to the story "In Old Chicago" by Philip 
Wylie or with respect to the motion picture "In Old Chicago," which passed 
between you, personally, or as Register of Copyrights, or the office of the 
Register of Copyrights, or your attorneys in this cause, and any of the 
following newspapers or magazinds, or agents, servants, or employees of the 


following newspapers or magazines: 


Daily News Los Angeles, California 
The Monitor Denver, Colorado 

The Dayt@n Herald Dayton, Ohio 

Dayton Journal Dayton, Ohio 

San Francisco Chronicle San Francisco, California 
Paramount News San Francisco, California 


Hastings (Nebraska) Daily Tribune Hastings, Nebraska 
The Davenport Democrat and Leader Davenport, Iowa. 


4. All correspondence or copies of correspondence, letters, 
telegrams, documents, memoranda, and writings, transcriptions of conversations 
and telephone calls, with respect to the story "In Old Chicago" by Philip 
Wylie or with respect to the motion picture "In Old Chicago," which passed 
between you, personally, or as Register of Copyrights, or the office of the 
Register of Copyrights, or your attorneys in this cause, and any of the 


following theatres or persons, or agents, servants, or employees of the 


following theatres or persons: 


Capitol Theatre Davenport, Iowa 
S. J. Mayer Davenport, Iowa 
Dale McFarland Davenport, Iowa 
Victor Martin Davenport, Towa 
Darrell Doyle Davenport, Iowa 


Tri-States Theatre Corp. Davenport, Iowa; 
Des Moines, Iowa; or 


Hastings, Nebraska. 





: hand San Francisco, California 
Ls 3 ear San Francisco, California 
Allan G. Warshauer San Francisco, California 
Paramount Theatre San Francisco, California 
G. M. Ballentine San Francisco, California 


G. M. Westergren San Fransisco, California 


Cincinnati, Ohio 
J. Jn Gay Cincinnati, Ohio 
Nathan Wise Dayton, Ohio 
RKO Theatre pee ae 

ight, Yo ony 

ae pee Denver, Colorado 
Amsement Enterprises, Inc. Denver, Colorado 
Civic Theatres Denver, Colorado 
J. S. Russell Denver, Colorado 
Colorado Herald Publishing Co. Denver, Colorado 
R. J. Morrison Denver, Colorado 
Frank J. Wolf Denver, Colorado 
Charles E. Arnn Los Angeles, California 
Harry Brand Los Angeles, California 
Je W. Ward Los Angeles, California 
Troy Orr Los Angeles, California 
Thorton Sargent Los Angeles, California 
Bruce Fowler Los Angeles, California 
Fox West Coast Agency Corp. Los Angeles, California 
Stanley Mayer Davenport, Iowa. 
5. 11 memoranda, notes, inter—-office memoranda, inter-éffice 


notes, office orders, correspondence or copies of correspondence, opinions, 
with respect to your refusal to register the story "In Old Chicago" in the 
form as submitted to you for registration by Twentieth Century-Fox Film 
Corporation (relating to literature, andi not motion picture). 

6. All reports, notes, correspondence, copies of correspondence, 
memoranda, or transcription of conversations received by you personally, 
or as Register of Copyrights, or by the Office of the Register of Copyrights, 
from the Department of Justice, or any attorney therein or thereof, with 
respect to the publication or alleged failure of publication of the story 
"In Old Chicago" by Philip Wylie. 

7. All reports, notes, correspondence, copies of correspondence, 
memoranda, or transcription of conversations réceived by you personally, 


or as Register of Copyrights, or by the Office of the Register of Copyrights, 


from the Department of Justice, or any attorney therein or thereof, with 





respect to investigations had or made by you, your attorneys, or the Department 
of Justice, or any investigator or attorney connected therewith in the pre- 
paration of your defense of this case. 

8. All newspaper copies in your possession or under your control 
which contain the story "In Old Chicago" by Philip Wylie, and every newspaper 


copy in your possession or under your control which contains or includes any 


portion of said story, or any installment thereof in serial form. 
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United States of America 
on the relation of Twentieth 
Century-Fox Film Corporation, 
a corporation, 
444, W. 56th Street, 
New York, N. XY. 

Ve Law No. 89881 
Clement L. Bouve, as 
Register of Copyrights, 
Library of Congress, 
Washington, D.C. 


MEMORANDUM OF POINTS AND AUTHORITIES 


1. Defendant's Motion to set aside Notice 
of taking Testimony. 


(a) Plaintiff should not serve notice on defendant to 
take depositions in Washington on Friday, June 16, 1939, when 
it had previously been served by defendant with notice that 
testimony would be taken in New York on Monday, June 19, 1939. 

The rule is clear that when both parties serve notices 
to take depositions, the one who first serves his notice should 
ordinarily be permitted to complete his examination before the 
other begins. (Bough, et al, v. Lee, et al., decided March 28, 
1939, S.D. N.Y., 24 Bull. of Dept. Juctice 25.) 

(b) The notice sets forth the office of counsel for the 
plaintiff as the place where testimony is to be taken. Both 
subpoenas require the defendant to appear there. But an exami- 
nation before trial should not take place in the office of the 
attorney for the plaintiff. (Norton, et al. v. Cooper Jarrett, 


Inc., et al,, decided December 28, 1938, N.D. N.Y., D1 Bull. 10.) 





should be quashed in view of the showing above that the notice 


should be vacated and set aside. (Rule 30a, b; 45b, Rules of 


Civil Procedure.) 


3 - Defendant's Motion to Quash the 
Subpoena Duces Tecum. 


The subpoena duces tecum served on defendent requires him to 
appear on June 16, 1939, at plaintiff's office and to produce material 
set forth in an annexed schedule A, which is attached hereto and marked 
Exhibit C. 

This subpoena is unreasonable and oppressive in paragraphs 3, 4, 
5, 6 and 7 to the extent that it calls for privileged material. These 
paregraphs should be restricted to exclude all letters, memoranda, 
writings and opinions prepared by defendant or any of his assistants, 
or by the Register of Copyrights, or by the Office of the Register of 
Copyrights, or by the Department of Justice or any attorney therein or 
thereof, in enticipation of this litigation or in preparation therefor 
or for use or possible use therein. 

There should also be excluded all such material as is mentioned 
in the preceding paragreph, prepared in anticipation of this litigation 
or in preparation therefor or for use or possible use therein, that 
passed between the Department of Justice or any attorney therein or 
thereof and the defendant or any of his assistants, or the Register 
of Copyrights or the Office of the Register of Copyrights. 

There should also be excluded all reports or memoranda or 


vritings on conferences with prospective witnesses for possible use 


by counsel in the trial or preparation for trial of this litigation. 


i 








ttmana ahoulc Jen b =p landed the Tre 4 
there should also be excluded the requirement that defendant 


produce material which is not in his possession or control but 


which instead is in the possession and control of the Department of 


Justice and the attorneys therein. 


Rules 30, a, bs 45b, Rules of Civil Procedure. 


Jones on Evidence, 4th Edition, paras. 7.9, 750, 7508- 


Bough, et al. v. Lee, et al., decided Feb. 2, 19393 
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DAVID A. PINE, 
United States Attorney. 






HOWARD BOYD, 
Assistant United States Attorney. 






H. L. GODFREY, 
Attorney, Department of Justice. 


Ly 
J. F. MOTHERSHEAD, 


Attorney, Department of Justice. 


Attorneys for Defendant. 
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Twentieth Century-Fox Film Corporation, 
A corporation, 

444 West 56th Street, 
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Clement L. Bouve, 
As Register of Copyrights, ; 
Library of Congress, : CHARI gs 
Washington, D, C, 


NOTICE TO TAKE DEPOSITION UPON ORAL EXAMINATION 









To David A. Pine, United States Attorney, 
Howard Boyd, Assistant United States Attorney, 
H. L. Godfrey, Attorney, Department of Justice, 
J. F. Mothershead, Attorney, Department of Justice, 
Attorneys for the Defendant. 





Please take notice that deposition will be taken on June 19, 1939, 
at 10:30 o'clock in the forenoon before a notary public or other duly 
qualified officer at the United Statgs Court House, Foley Square, Room 10, 
New York City, of the following-named witness; Edward Farrell, c/o Higwell 
Matrix Gompeny, 240 West 40th Street, New York City, upon oral examination 
pursuant to the Federal Rules of Civil Procedure, the examination to continue 
from day to day until completed. 

You are invited to attend and cross examine. 

You will note that the time and place of taking the aforementioned 


deposition is the same as the time and place of taking depositions mentioned 


by you in your registered mail notice to the undersigned dated May 25, 1939, 








and it is planned that immediately following the taking of depositions of 
William CG. Chambliss and Earl W. Wingart, the deposition of Edward Farrell, 
the aforenamed witness, will be taken before the same notary public or other 
duly qualified officer before whom the Chambliss and Wingart depositions 


are to be taken. 


Fulton Brylawsld 







William B. Wolf 


—_ 


“ Simon Fleishman 
Attorneys for Plaintiff. 
1331 G Street, N.W. 
Washington, D. C. 





David A. Pine 


Howard Boyd 


H. Le Ga 


J. F. Mothershead 


Attorneys for Defendant. 
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The United States of America on the 
relation of Twentieth Century-Fox 
Film Corporation, a corporation, 
444 W. 56th Street, New York, N.Y. 
Law No. 89881 
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Clement L. Bouve, as Register of 
Copyrights, Library of Congress, 
Washington,D.C. 
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Vy) 14 \ 
ont ARDS 
ORDER cunnits t. NIV NY 
This cause came on to be heard at this Term upon motion of the 
defendant, and in consideration thereof, and with the agreement of 
counsel for the plaintiff to the extent indicated below, it is by 
the Court this 14th day of June, 1939, 


ORDERED: 


1. That the subpoena duces tecum served on the de— 
fendant on June 7, 1939 requiring him to appear with certain writings 


on June 16, 1939 be quashed. 


2. That the subpoena ad testificandum served on the 
defendant on June 8, 1939 requiring him to appear at Room 800, 1331 
G Street, N.W., Washington, D.C. be modified to the extent that the 
place of taking such testimony be fixed at the Office of the Register 
of Copyrights, Library of Congress, Washington, D.C. 

3. That the subpoena ad testficandum served on the 
defendant on June 8, 1939 requiring him to appear and testify on June 
16, 1939 be modified to the extent that the time of taking such de- 
position be fixed at hk » 1939. abt /O0- Qn. 

4e That’ the notice to take depositions served on counsel 


for the defendant on June 6, 1939 by counsel for the plaintiff giving notice 









that depositions will be taken at Room 800, Second National Bank 
Building, 1331 G Street, N.W., Washington, D.C., on the 16th day 
of June, 1939 be modified to the extent that the Place of taking 
such depositions be fixed at the Office of the Register of Copy- 
rights, Library of Congress, Washington,D.C., and that the time 


for taking such depositions be fixed at 10 o'clock, A.M. Eastern 


Standard Time, a Ss *__, 1939, 


a 3 
I consent to paragraphs 1, aN 
of the above order, 


By Bs pL 
i B. Wolf 
Attorney for Plaintiff, 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 





UNITED STATES OF AMERICA, ex rel. ) 
Twentieth Century—Fox Film Corporation } 
VS. ) Law No. 89,881. 
) 
CLEMENT L. BOUVE, as Register of ) FALED 
Copyrights ) 
) APRZ 1940 


CHARLKS E, Si'k WAKT, Clerk 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION 10 DISMISS 


The defendant's motion to dismiss the above-entitled cause 
is made orally at the trial by virtue of the authority contained in 


Rule 12 (h), Federal Rules of Civil Procedure, which provides as 


follows: 


la party weives all defenses and objections which 

he does not present either by motion as hereinbefore 
provided or, if he has made no motion, in his answer 
or reply, except (1) that the defense of failure to 
state a claim upon which relief can be granted, and 
the objection of failure to state a legal defense 

to a claim may also be made by a later pleading, if 
one is permitted, or by motion for judgment on the 
pleadings or at the trial on the merits, and except 
(2) that, whenever it appears by suggestion of the 
parties or otherwise that the court lacks juris— 
diction of the subject matter, the court shall dismiss 
the action. The objection or defense, if made at the 
trial, shall then be disposed of as provided in Rule 
15 (b) in the light of any evidence that may have been 


received." 


It is the contention of the defendant that the petition of the 
plaintiff fails to state a cause of action upon which relief can be 
granted and that the court lacks jurisdiction of the subject matter 
in that the plaintiff seeks to control the discretion of an adminis— 
trative officer. 

The petition for the writ shows on its face that no relief can 
be based upon it and that the court lacks jurisdiction to entertain it. 
It sets out, in brief, that the plaintiff placed on sale, sold amd 
publicly distributed a certain book entitled "In Old Chicago" on the 


30th day of December, 1937; that the book bore a proper and sufficient 


ae ee 


